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screening is to assure the affected parties 
that confidential information known by the 
personally disqualified lawyer remains 
protected.” 

10. Cmt. 10 notes that timely implementation 
of screening (“as soon as practical after a 
lawyer or law firm reasonably should 
know there is a need …’) is essential to 
its effectiveness. 

   

MR 1.1: COMPETENCE 
 
“A lawyer shall provide competent 
representation to a client. 

CAL. RULE 3-110(A). FAILING TO ACT 
COMPETENTLY 
 
CAL. RULE 3-310(A):  A member shall not 
intentionally, recklessly, or repeatedly fail to 
perform legal services with competence. 
 

 
 
1. California, unlike the MR’s, requires that 

the lawyer’s incompetence be intentional, 
reckless or repeated. 

MR 1.1 Competent representation requires 
the legal knowledge, skill, thoroughness and 



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE CI



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 



STATE BAR OF CALIFORNIA – RUL







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES





STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 





STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 





STAT



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 





STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 

representation of a client, the lawyer must 
take reasonable precautions to prevent 
the information from coming into the 
hands of unintended recipients.” 

17. Cmt. 18 (old cmt. 17) notes the duty of 
confidentiality continues after the 
representation is terminated. See also 
MR 1.18, duties to prospective clients. 

 
 
 
 
17. No corresponding California discussion 
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to third persons from funds collected or to 
be collected for the client as a result of 
the representation; or 
(2) After employment, from lending 
money to the client upon the client's  
promise in writing to repay such loan; or 
(3) From advancing the costs of 
prosecuting or defending a claim or action 
or otherwise protecting or promoting the 
client's interests, the repayment of which 
may be contingent on the outcome of the 
matter.  Such costs within the meaning of 
this subparagraph (3) sh
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representations unless the lawyer 
determines that there will be no 
interference with the lawyer’s 
independent professional judgment and 
there is informed consent from the client.”  
Cmt. 12 notes the lawyer must conform to 
MR 1.7 if a conflict of interest between 
payor and beneficiary client actually 
arises. 

10. Cmt. 13 elaborates on MR 1.8(g), 
conflicts in making aggregate settlements, 
noting that MR 1.2(a) “protects each 
client’s right to have the final say ….”  
Cmt. 13 also notes: “Lawyers 
representing a class of plaintiffs or 
defendants, or those proceeding 
derivatively, may not have a full client-
lawyer relationship with each member of 
the class; nevertheless, such lawyers 
must comply with applicable rules 
regulating notification of class members 
and other procedural requirements 
designed to ensure adequate protection 
of the entire class.” 

11. Cmts. 14 and 15 elaborate on MR 1.8(h), 
limiting malpractice liability.  Cmt. 14 
notes that agreements prospective 
malpractice liability are not allowed unless 
the client is independently represented, 
but also notes that MR 1.8(h)(1) does not 
prevent lawyer and client agreeing to 
arbitrate malpractice claims or to limit the 
scope of representation (though “a 
definition of scope that makes the 
obligations of representation illusory will 
amount to an attempt to limit liability.”)  

Society (1984) 162 Cal.App.3d 358 [208 
Cal.Rptr. 494].)” 

 
 
 
 
 
 
10. No corresponding California discussion, 

but see CAL. RULE 3-310, DISCUSSION 
¶.11, which provides: “Paragraph (D) is 
not intended to apply to class action 
settlements subject to court approval.” 

 
 
 
 
 
 
 
 
 
 
11. No corresponding California discussion, 

but see CAL. RULE 3-400, DISCUSSION, 
which provides: “Rule 3-400 is not 
intended to apply to customary 
qualifications and limitations in legal 
opinions and memoranda, nor is it 
intended to prevent a member from 
reasonably limiting the scope of the 
member’s employment or representation.” 
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Cmt. 15 notes that MR 1.8(h)(2) allows 
agreements to settle a claim or potential 
claim for malpractice if the lawyer 
complies with its requirements (advising 
and giving reasonable opportunity to 
client to seek independent counsel). 

12. Cmt. 16 elaborates on MR 1.8(i), 
acquiring a proprietary interest in 
litigation, noting the exceptions for 
advanced costs of litigation, liens to 
secure cost advances (“The law of each 
jurisdiction determines which liens are 
authorized by law”), and contingent fee 
arrangements. 

13. Cmts. 17-19 discuss MR 1.8(j), client-
lawyer sexual relationships.  Cmt. 17 
explains the rationale for MR 1.8(j) and 
concludes: “Because of the significant 
danger of harm to client interests and 
because the client’s own emotional 
involvement renders it unlikely that the 
client could give adequate informed 
consent, this Rule prohibits the lawyer 
from having sexual relations with a client 
regardless of whether the relationship is 
consensual and regardless of the 
absence of prejudice to the client.”  Cmt. 
18 notes that the prohibition does not 
apply to sexual relationships that predate 
the client-lawyer relationship. 

14. Cmt. 19 notes that when the lawyer 
represents an organization, MR 1.8(j) 
prohibits the lawyer “from having a sexual 
relationship with a constituent of the 
organization who supervises, directs or 
regularly consults with that lawyer 

 
 
 
 
 
12. No corresponding California discussion 
 
 
13. See CAL. RULE 3-120, DISCUSSION ¶. 1, 

which provides: “Rule 3-120 is intended to 
prohibit sexual exploitation by a lawyer in 
the course of a professional 
representation.  Often, based upon the 
nature of the underlying representation, a 
client exhibits great emotional 
vulnerability and dependence upon the 
advice and guidance of counsel.  
Attorneys owe the utmost duty of good 
faith and fidelity to clients.  [citations 
omitted].  The relationship between an 
attorney and client is a fiduciary 
relationship of the very highest character 
and all dealings between an attorney and 
client that are beneficial to the attorney 
will be closely scrutinized with the utmost 
strictness for unfairness. [citations 
omitted].  Where attorneys exercise 
undue influence over clients or take unfair 
advantage of clients, discipline is 
appropriate. [citations omitted]. In all 
client matters, a member is advised to 
keep clients’ interests paramount in the 
course of the member’s representation. 

14. See CAL. RULE 3-120, DISCUSSION ¶.2, 
which provides: “For purposes of this rule, 
if the client is an organization, any 
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concerning the organization’s legal 
matters.” 

15. Cmt. 20 explains that the prohibitions for 
paragraphs (a) through (i) [but not (j)] 
applies to all lawyers in a firm, not just the 
personally prohibited lawyer. 

 

individual overseeing the representation 
shall be deemed to be the client.  (See 
rule 3- 600.)” 

15. No corresponding imputation rule in 
California. 

   

MR 1.9: DUTIES TO FORMER CLIENTS 
 
“(a) A lawyer who has formerly represented a 
client in a matter shall not thereafter 
represent another person in the same or a 
substantially related matter in which that 
person's interests are materially adverse to 
the interests of the former client unless the 
former client gives informed consent, 
confirmed in writing.” 

CAL. RULE 3-310(E)  AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 

*     *     * 
“(E) A member shall not, without the informed 
written consent of the client or former client, 
accept employment adverse to the client or 
former client where, by reason of the 
representation of the client or former client, 
the member has obtained confidential 
information material to the employment.” 

1. MR 1.9(a) expressly refers to 
“substantially related matter;” thus, the 

U
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account and the lawyer should suggest 
means for prompt resolution of the 
dispute, such as arbitration. The 
undisputed portion of the funds shall be 
promptly distributed. 

4. Cmt. 4 provides in part that where third 
parties may have a claim on client funds, 
“[a] lawyer may have a duty under 
applicable law to protect such third party 
claims against wrongful interference by 
the client,” but when there are substantial 
grounds for dispute, “the lawyer may file 
an action to have a court resolve the 
dispute.” 

5. Cmt. 5 provides that “[t]he obligations of a 
lawyer under this Rule are independent of 
those arising from activity other than 
rendering legal services.” 

6. Cmt. 6 notes that where a “lawyers’ fund 
for client protection” has been 
established, “a lawyer must participate 
where it is mandatory, and, even when it 
is voluntary, the lawyer should 
participate.” 

 

 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
6. No corresponding California discussion 
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MR 1.16: DECLINING OR TERMINATING 
REPRESENTATION 
 
“(a) Except as stated in paragraph (c), a 
lawyer shall not represent a client or, where 
representation has commenced, shall 
withdraw from the representation of a client if: 

(1) the representation will result in 
violation of the rules of professional 
conduct or other law; 
(2) the lawyer's physical or mental 
condition materially impairs the lawyer's 
ability to represent the client; or 
(3) the lawyer is discharged.” 

CAL. RULE 3-700(B). TERMINATION OF 
EMPLOYMENT 

*     *     * 
(B) Mandatory Withdrawal. 

A member representing a client before a 
tribunal shall withdraw from employment with 
the permission of the tribunal, if required by 
its rules, and a member representing a client 
in other matters shall withdraw from 
employment, if: 

(1) The member knows or should know 
that the client is bringing an action, 
conducting a defense, asserting a 
position in litigation, or taking an appeal, 
without probable cause and for the 
purpose of harassing or maliciously 
injuring any person;  or 
(2) The member knows or should know 
that continued employment will result in 
violation of these rules or of the State Bar 
Act;  or 
(3) The member’s mental or physical 
condition renders it unreasonably difficult 
to carry out the employment effectively. 

 

MR 1.16(b) Except as stated in paragraph 
(c), a lawyer may withdraw from representing 
a client if: 

(1) withdrawal can be accomplished 
without material adverse effect on the 
interests of the client; 
(2) the client persists in a course of action 
involving the lawyer's services that the 
lawyer reasonably believes is criminal or 
fraudulent; 
(3) the client has used the lawyer's 

CAL. RULE 3-700(C) Permissive Withdrawal. 

If rule 3-700(B) is not applicable, a member 
may not request permission to withdraw in 
matters pending before a tribunal, and may 
not withdraw in other matters, unless such 
request or such withdrawal is because: 

(1) The client 
(a) insists upon presenting a claim or 
defense that is not warranted under 

e  Permissive Withdrawal. 
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a proceeding pending before a  tribunal, 
that the tribunal will find the existence of 
other good cause for withdrawal. 

MR 1.16(c) A lawyer must comply with 
applicable law requiring notice to or 
permission of a tribunal when terminating a 
representation. When ordered to do so by a 
tribunal, a lawyer shall continue 
representation notwithstanding good cause 
for terminating the representation.” 

CAL. RULE 3-700(A)(1) In General. 

(1) If permission for termination of 
employment is required by the rules of a 
tribunal, a member shall not withdraw 
from employment in a proceeding before 
that tribunal without its permission. 

 

MR 1.16(d) Upon termination of 
representation, a lawyer shall take steps to 
the extent reasonably practicable to protect a 
client's interests, such as giving reasonable 
notice to the client, allowing time for 
employment of other counsel, surrendering 
papers and property to which the client is 
entitled and refunding any advance payment 
of fee or expense that has not been earned 
or incurred. The lawyer may retain papers 
relating to the client to the extent permitted by 
other law.” 

CAL. RULE 3-700(A)(2) In General. 
*     *     * 

(2) A member shall not withdraw from 
employment until the member has taken 
reasonable steps to avoid reasonably 
foreseeable prejudice to the rights of the 
client, including giving due notice to the 
client, allowing time for employment of 
other counsel, complying with rule 3-
700(D), and complying with applicable 
laws and rules. 

 
CAL. RULE 3-700(D) Papers, Property, and 
Fees. 

A member whose employment has 
terminated shall: 

(1) Subject to any protective order or non-
disclosure agreement, promptly release to 
the client, at the request of the client, all 
the client papers and property.  “Client 
papers and property” includes 
correspondence, pleadings, deposition 
transcripts, exhibits, physical evidence, 
expert’s reports, and other items 
reasonably necessary to the client’s 
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representation, whether the client has 
paid for them or not;  and 
(2) Promptly refund any part of a fee paid 
in advance that has not been earned.  
This provision is not applicable to a true 
retainer fee which is paid solely for the 
purpose of ensuring the availability of the 
member for the matter. 

 
MR 1.16 COMMENTS 
1. MR 1.16, cmt. 1, provides in part: “A 

lawyer should not accept representation 
in a matter unless it can be performed 
competently, promptly, without improper 
conflict of interest and to completion.” 

2. Cmts. 2 and 3 address mandatory 
withdrawal.  Cmt. 2 provides that while a 
lawyer must decline or withdraw if the 
client demands the lawyer violate law or 
the rules, “[t]he lawyer is not obliged to 
decline or withdraw simply because the 
client suggests such a course of conduct; 
a client may make such a suggestion in 
the hope that a lawyer will not be 
constrained by a professional obligation.” 
Cmt. 3 notes withdrawing under Cmt. 2 
circumstances can create difficulty.  If 
asked by the court the reason, cmt. 2 
observes “[t]he lawyer’s statement that 
professional considerations require 
termination of the representation 
ordinarily should be accepted as 
sufficient,” and further notes “[l]awyers 
should be mindful of their obligations to 
both clients and the court under Rules 1.6 
[confidentiality] and 3.3 [candor with 

 
CAL. RULE 3-700 DISCUSSION 
 
1. No corresponding California discussion 
 
 
 
2. No corresponding California discussion 
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tribunal].” 
3. Cmts. 4-6 deal with “discharge” of the 

lawyer.  Cmt. 4 states “[a] client has a 
right to discharge a lawyer at any time, 
with or without cause, subject to liability 
for payment for the lawyer’s services.”  
Cmt. 5 addresses the situation where a 
client may seek to discharge appointed 
counsel, and notes the client “should be 
given” an explanation of the 
consequences, including that “appointing 
authority [may decide] that appointment of 
successor counsel is unjustified.”  Cmt. 6 
notes a client with “severely diminished 
capacity … may lack the legal capacity to 
discharge the lawyer,” and notes “the 
lawyer should make special effort to help 
the client consider the consequences and 
may take reasonably necessary 
protective action.” 

4. Cmts. 7 & 8 address optional withdrawal.  
Cmt. 7 notes the lawyer’s has an option in 
certain situations, including “if it can be 
accomplished without material adverse 
effect on the client’s interests.”  Cmt. 8 
notes the lawyer has an option “if the 
client refuses to abide by the terms of an 
agreement relating to the representation 
[e.g., fees].” 

5. Cmt. 9 notes that “[e]ven if the lawyer has 
been unfairly discharged by the client, a 
lawyer must take all reasonable steps to 
mitigate the consequences to the client.” 

 
3. No corresponding California discussion, 

but as to cmt. 4 see Fracasse v. Brent 
(1972) 6 Cal.3d 784,  494 P.2d 9,  100 
Cal.Rptr. 385. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
4. See rule 3-700, Discussion ¶.1, which 

provides: “Subparagraph (A)(2) provides 
that “a member shall not withdraw from 
employment until the member has taken 
reasonable steps to avoid reasonably 
foreseeable prejudice to the rights of the 
clients.”  What such steps would include, 
of course, will vary according to the 
circumstances.  Absent special 
circumstances, “reasonable steps” do not 
include providing additional services to 
the client once the successor counsel has 
been employed and rule 3-700(D) has 
been satisfied.” 

5. No corresponding California discussion 
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MR 1.17: SALE OF LAW PRACTICE 
 
“A lawyer or a law firm may sell or purchase a 
law practice, or an area of practice, including 
good will, if the following conditions are 
satisfied: 

(a) The seller ceases to engage in the 
private practice of law, or in the area of 
practice that has been sold, [in the 
geographic area] [in the jurisdiction] (a 
jurisdiction 
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information than was reasonably 
necessary to determine whether to 
represent th
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response may be made in accordance 
with procedures recognized in the legal 
profession,” and refers to ABA policy. 

   

MR 2.4: LAWYER SERVING AS THIRD-PARTY 
NEUTRAL 
“(a) A lawyer serves as a third-party neutral 
when the lawyer assists two or more persons 
who are not clients of the lawyer to reach a 
resolution of a dispute or other matter that 
has arisen between them. Service as a third-
party neutral may include service as an 
arbitrator, a mediator or in such other 
capacity as will enable the lawyer to assist 
the parties to resolve the matter.” 

CAL. RULE 1-710. MEMBER AS TEMPORARY 
JUDGE, REFEREE, OR COURT-APPOINTED 
ARBITRATOR 
 
A member who is serving as a temporary 
judge, referee, or court-appointed arbitrator, 
and is subject under the Code of Judicial 
Ethics to Canon 6D, shall comply with the 
terms of that canon. 
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allowed in some court-connected 
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the lawyer knows to be false.” 
3. Cmt. 3 notes that although most litigation 

documents present assertions by the 
client and thus do not require the lawyer’s 
personal knowledge, “an assertion 
purporting to be on the lawyer’s own 
knowledge, as in an affidavit by the 
lawyer or in a statement in open court, 
may properly be made only when the 
lawyer knows the assertion is true or 
believes it to be true on the basis of a 
reasonably diligent inquiry,” and cross-
references MR 1.2(d) [prohibits 
counseling client fraud] and MR 8.4(b) 
[prohibits lawyer’s criminal act reflecting 
dishonesty, etc.] 

4. Cmt. 4 states: “Legal argument based on 
a knowingly false representation of law 
constitutes dishonesty toward the 
tribunal,” and elaborates on 3.3(a)(2). 

5. Cmt. 5 addresses 3.3(a)(3) [offering false 
evidence] and notes the “duty is premised 
on the lawyer’s obligation as an officer of 
the court to prevent the trier of fact from 
being misled by false  evidence.” 

6. Cmt. 6 addresses the client who intends 
to testify falsely or introduce false 
evidence.  If the lawyer fails to persuade 
the client otherwise, “and the lawyer 
continues to represent the client, the 
lawyer must refuse to offer the false 
evidence.”  Cmt. 6 also states that if only 
part of the testimony is false, the lawyer 
may call the witness but “may not elicit or 
otherwise permit the witness to present 
the testimony ….” 

 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
5. No corresponding California discussion 
 
 
 
 
 
6. No corresponding California discussion 
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MR 3.7 COMMENTS 
1. MR 3.7, cmt. 1 notes that combining roles 

of advocate and witness can prejudice the 
tribunal and opponent, and cause a 
conflict66.4e98 0 1o80 10.98 -10.98 0we a7148ice the331 130.4t7l10.nt, a
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lie or misrepresentation,” and how a 
lawyer should proceed under MR 1.2(d) 
[prohibiting counseling or assisting client 
in crime or fraud].  Depending on the 
circumstances, the lawyer’s response can 
include withdrawal, disaffirming an 
opinion, and “in extreme cases, 
substantive law may require a lawyer to 
disclose certain information relating to the 
representation to avoid being deemed to 
have assisted the client’s crime or fraud.” 

 

   

 
MR 4.2: COMMUNICATION WITH PERSON 
REPRESENTED BY COUNSEL 
 
“In representing a client, a lawyer shall not 
communicate about the subject of the 
representation with a person the lawyer 
knows to be represented by another lawyer in 
the matter, unless the lawyer has the consent 
of the other lawyer or is authorized to do so 
by law or a court order.” 

 

CAL. RULE 2-100. COMMUNICATION WITH A 
REPRESENTED PARTY 

(A) While representing a client, a member 
shall not communicate directly or indirectly 
about the subject of the representation with a 
party the member knows to be represented 
by another lawyer in the matter, unless the 
member has the consent of the other lawyer. 

(B) For purposes of this rule, a “party” 
includes: 
(1) An officer, director, or managing agent of 
a corporation or association, and a partner or 
managing agent of a partnership; or 
(2) An association member or an employee of 
an association, corporation, or partnership, if 
the subject of the communication is any act 
or omission of  such person in connection 
with the matter which may be binding upon or 
imputed to the organization for purposes of 
civil or criminal liability or whose statement 

1. MR 4.2 applies to any represented 
“person;” rule 2-100 applies to a 
represented “party” 

2. MR 4.2, cmt. 4 provides the rule does not 
“preclude communication with a 
represented person who is seeking 
advice from a lawyer who is not otherwise 
representing a client in the matter.” 
(Emphasis added).  Thus, under MR 4.2, 
a lawyer can give a second opinion as 
contemplated by 2-100(C)(2). 

3. Note: Changing the first phrase to “In 
representing a client in a matter,” might 
obviate the confusion about who is 
governed by the rule. 

4. When an organization is the other party, 
MR 4.2, cmt. 7 states the rule applies to 
communications with “a constituent of the 
organization who supervises, directs or 
regularly consults with the organization’s 
lawyer concerning the matter or has 
authority to obligate the organization with 
respect to the matter or whose act or 
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document that the lawyer knows or 
reasonably should know may have been 
wrongfully obtained by the sending 
person.”  Finally, “document” includes e-
mail, etc. 

3. Cmt. 3 notes that where not required to 
return an inadvertently-sent document, 
the decision to do so “is a matter of 
professional judgment ordinarily reserved 
to the lawyer.” 

 
 
 
 
3. No corresponding California discussion, 

but see note 2, above. 
 

   

   

MR 5.1: RESPONSIBILITIES OF PARTNERS, 
MANAGERS, AND SUPERVISORY LAWYERS 
“(a) A partner in a law firm, and a lawyer who 
individually or together with other lawyers 
possesses comparable managerial authority 
in a law firm, shall make reasonable efforts to 
ensure that the firm has in effect measures 
giving reasonable assurance that all lawyers 
in the firm conform to the Rules of 
Professional Conduct.” 

CAL. RULE 3-110. FAILING TO ACT 
COMPETENTLY 

*     *     * 
DISCUSSION 

“The duties set forth in rule 3-110 include the 
duty to supervise the work of subordinate 
attorney and non-attorney employees or 
agents. (citations omitted).” (Emphasis 
added). 

1. MR 5.1(a) expressly requires partners 
and other lawyers with managerial 
authority to make “reasonable efforts” to 
have in place “measures giving 
“reasonable assurance” the firm’s lawyers 
conform to the rules, and MR 5.1(b) 
expressly requires any lawyer with direct 
supervisory authority over a lawyer to 
make similar efforts to ensure that 
lawyer’s conduct conforms to the rules. 
Rule 3-110 does not expressly require 
either, but: 

MR 5.1(b) A lawyer having direct supervisory 
authority over another lawyer shall make 
reasonable efforts to ensure that the other 
lawyer conforms to the Rules of Professional 
Conduct.” 

CAL. RULE 3-110, DISCUSSION 1. The language of 3-110, Discussion, 
appears to impose the duty to supervise 
the work of subordinate lawyers and non-
attorney employees on all lawyers in the 
firm who may supervise another lawyer, 
even if they are not partners or do not 
have managerial authority. 

MR 5.1(c) A lawyer shall be responsible for 
another lawyer's violation of the Rules of 
Professional Conduct if: 

CAL. RULE 3-110, DISCUSSION 
No corresponding California rule or 
discussion, but see Cal. Rule 3-110, 

 

RRC - Chart - Compare MR to Cal Rules - REV (01132005) - 3COL.doc Page 134 of 194 January 13, 2005 



STATE BAR OF CALIFORNIA – RUL



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 





STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 

time when its consequences can be 
avoided or mitigated but fails to take 
reasonable remedial action.” 

MR 5.3 COMMENTS 
1. MR 5.3, cmt. 1 states in part: “A lawyer 

must give such assistants appropriate 
instruction and supervision concerning 
the ethical aspects of their employment, 
particularly regarding the obligation not to 
disclose information relating to 
representation of the client, and should be 
responsible for their work product.” 

2. Cmt. 2 elaborates on paragraphs (a) 
through (c). 

 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 

 

   

 
MR 5.4: PROFESSIONAL INDEPENDENCE OF A 
LAWYER 
 
“(a) A lawyer or law firm shall not share legal 
fees with a nonlawyer, except that: 

(1) an agreement by a lawyer with the 
lawyer's firm, partner, or associate may 
provide for the payment of money, over a 
reasonable period of time after the 
lawyer's death, to the lawyer's estate or to 
one or more specified persons; 
(2) a lawyer who purchases the practice 
of a deceased, disabled, or disappeared 
lawyer may, pursuant to the provisions of 
Rule 1.17, pay to the estate or other 
representative of that lawyer the agreed-
upon purchase price; 
(3) a lawyer or law firm may include 
nonlawyer employees in a compensation 

 
CAL. RULE 1-320. FINANCIAL ARRANGEMENTS 
WITH NON-LAWYERS 
 
“(A) Neither a member nor a law firm shall 
directly or indirectly share legal fees with a 
person who is not a lawyer, except that: 

(1) An agreement between a member and 
a law firm, partner, or associate may 
provide for the payment of money after 
the member’s death to the member’s 
estate or to one or more specified 
persons over a reasonable period of time; 
or 
(2) A member or law firm undertaking to 
complete unfinished legal business of a 
deceased member may pay to the estate 
of the deceased member or other person 
legally entitled thereto that proportion of 
the total compensation which  fairly 

 
 
 
1. Rule 1-320 is nearly identical to MR 5.4, 

although it does not include a provision 
analogous to MR 5.4(a)(4), which 
appears to be a codification of ABA 
Formal Ethics Opn. 93-374 (Sharing Of 
Court-Awarded Fees With Sponsoring 
Pro Bono Organizations). 

2. Nor does MR 5.4(a) contain a provision 
similar to rule 1-320(A)(4). 

3. Rule 1-320, Discussion, provides: “Rule 
1-320(C) is not intended to preclude 
compensation to the communications 
media in exchange for advertising the 
member’s or law firm’s availability for 
professional employment.” 

RRC - Chart - Compare MR to Cal Rules - REV (01132005) - 3COL.doc Page 139 of 194 January 13, 2005 



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 

or retirement plan, even though the plan 
is based in whole or in part on a profit-
sharing arrangement; and 
(4) a lawyer may share court-awarded 
legal fees with a nonprofit organization 
that employed, retained or recommended 
employment of the lawyer in the matter. 

represents the services rendered by the 
deceased member; 
(3) A member or law firm may include 
non-member employees in a 
compensation, profit-sharing, or 
retirement plan even though the plan is 
based in whole or in part on a profit-
sharing arrangement, if such plan does 
not circumvent these rules or Business 
and Professions Code section 6000 et 
seq.; or 
(4) A member may pay a prescribed 
registration, referral, or participation fee to 
a lawyer referral service established, 
sponsored, and operated in accordance 
with the State Bar of California’s Minimum 
Standards for a Lawyer Referral Service 
in California.” 

MR 5.4(b) A lawyer shall not form a 
partnership with a nonlawyer if any of the 
activities of the partnership consist of the 
practice of law. 

CAL. RULE 1-310. FORMING A PARTNERSHIP 
WITH A NON-LAWYER 
 
“A member shall not form a partnership with a 
person who is not a lawyer if any of the 
activities of that partnership consist of the 
practice of law.” 

1. RULE 1-310, DISCUSSION, provides: “Rule 
1-310 is not intended to govern members’ 
activities which cannot be considered to 
constitute the practice of law.  It is 
intended solely to preclude a member 
from being involved in the practice of law 
with a person who is not a lawyer.” 

MR 5.4(c) A lawyer shall not permit a person 
who recommends, employs, or pays the 
lawyer to render legal services for another to 
direct or regulate the lawyer's professional 
judgment in rendering such legal services. 

CAL. RULE 3-310(F). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 

*     *     * 
“(F) A member shall not accept compensation 
for representing a client from one other than 
the client unless: 

(1) There is no interference with the 
member’s independence of professional 
judgment or with the client-lawyer 
relationship;  and 
(2) Information relating to representation 

1. RULE 3-310, DISCUSSION ¶.11, provides: 
“Paragraph (F) is not intended to 
abrogate existing relationships between 
insurers and insureds whereby the insurer 
has the contractual right to unilaterally 
select counsel for the insured, where 
there is no conflict of interest.  (See San 
Diego Navy Federal Credit Union v. 
Cumis Insurance Society (1984) 162 
Cal.App.3d 358 [208 Cal.Rptr. 494].)” 
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of the client is protected as required by 
Business and Professions Code section 
6068, subdivision (e); and 
(3) The member obtains the client’s 
informed written consent, provided that no 
disclosure or consent is required if: 

(a) such nondisclosure is otherwise 
authorized by law;  or 
(b) the member is rendering legal 
services on behalf of any public 
agency which provides legal services 
to other public agencies or the public.” 

MR 5.4(d) A lawyer shall not practice with or 
in the form of a professional corporation or 
association authorized to practice law for a 
profit, if: 

(1) a nonlawyer owns any interest 
therein, except that a fiduciary 
representative of the estate of a lawyer 
may hold the stock or interest of the 
lawyer for a reasonable time during 
administration; 
(2) a nonlawyer is a corporate director or 
officer thereof or occupies the position of 
similar responsibility in any form of 
association other than a corporation ; or 
(3) a nonlawyer has the right to direct or 
control the professional judgment of a 
lawyer.” 

No corresponding California rule or 
discussion 
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MR 5.4 COMMENTS 
1. MR 5.4, cmt. 1, notes the limitations in 

MR 5.4 “are to protect the lawyer’s 
professional independence of judgment,” 
and when a third party pays the fees, 
“that arrangement does not modify the 
lawyer’s obligation to the client.” 

2. Cmt. 2 notes MR 5.4 expresses 
limitations on a third party’s ability “to 
direct or regulate the lawyer’s 
professional judgment,” and cross-
references MR 1.8(f) [Third-party payor] 

 
1. No corresponding California discussion 
 
 
 
 
 
2. No corresponding California discussion, 

but see CAL. RULE 3-310, DISCUSSION 
¶.11, in NOTES & COMMENTS, above. 
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MR 5.5: UNAUTHORIZED PRACTICE OF LAW; 
MULTIJURISDICTIONAL PRACTICE 
 
MR 5.5(a). “(a) A lawyer shall not practice law 
in a jurisdiction in violation of the regulation of 
the legal profession in that jurisdiction, or 
assist another in doing so.” 

CAL. RULE 1-300(B). UNAUTHORIZED 
PRACTICE OF LAW 

*     *     * 
“(B) A member shall not practice law in a 
jurisdiction where to do so would be in 
violation of regulations of the profession in 
that jurisdiction.” 
 
CAL. RULE 1-300(A) A member shall not aid 
any person or entity in the unauthorized 
practice of law.” 

1. See also CAL. RULE 1-311 (“Employment 
of Disbarred, Suspended, Resigned, or 
Involuntarily Inactive Member”) 

2. Model Rule 5.5, as extensively revised by 
the ABA’s MJP Commission, was 
adopted by the House of Delegates at the 
ABA August 2002 Annual Meeting. 

 

MR 5.5(b) “A lawyer who is not admitted to 
practice in this jurisdiction shall not:  

(1)  except as authorized by these Rules 
or other law, establish an office or other 
systematic and continuous presence in 
this jurisdiction for the practice of law; or  
(2)  hold out to the public or otherwise 
represent that the lawyer is admitted to 
practice law in this jurisdiction.” 

 
1. No corresponding California Rule of 

Professional Conduct.  Instead, California 
has addressed MJP issues through Rules 
of Court 964-967.  See Notes & 
Comments. 

2. A prohibition similar to that in MR 
5.5(b)(1) is found in paragraph (c)(2) of 
CAL. RULE OF COURT 966(c)(2) and CAL. 
RULE OF COURT 967(c)(2).  Rule 966 
governs lawyers who practice temporarily 
in California as part of litigation.  Rule 
967, governs non-litigating lawyers who 
are temporarily in California to provide 
legal services. 

3. A prohibition similar to that in MR 
5.5(b)(2) is found in CAL. RULE OF COURT 
966(c)(1) and CAL. RULE OF COURT 
967(c)(1).  MR 5.5(b)(2) is also consistent 
with CAL. B&P CODE §6126(a). 

1. California Supreme Court Multi-
jurisdictional Practice Implementation 
Committee suggested CAL. RULES OF 
COURT 964-967 to permit four categories 
of lawyers who are licensed to practice in 
a U.S. jurisdiction other than California 
and who are active members in good 
standing of their respective bars to 
practice law in California in limited 
circumstances. See: 
(www.courtinfo.ca.gov/invitationstocomment/documents/sp03-

04.pdf)  The Cal. Supreme Court adopted 
those rules, effective 11/15/2004. 

2. MR 5.5(a)(1) is also s consistent with the 
“virtual practice of law” prohibition 
established by the California Supreme 
Court in Birbrower, Montalbano, Condon 
& Frank, P.C. v. Superior Ct. (1998) 17 
Cal.4th 119, 128-129, 70 Cal.Rptr.2d 304. 

 
MR 5.5(c) A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services on a 

 
1. No corresponding California Rule of 

Professional Conduct.  Instead, California 
has addressed MJP issues through Rules 
of Court 964-967. 

 
1. MR 5.5(c)(1) appears to be inconsistent 

with Birbrower, supra, 17 Cal.4th at 126 
fn.3. 
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temporary basis in this jurisdiction that:  

(1) are undertaken in association with a 
lawyer who is admitted to practice in this 
jurisdiction and who actively participates 
in the matter; 

(2) are in or reasonably related to a 
pending or potential proceeding before a 
tribunal in this or another jurisdiction, if 
the lawyer, or a person the lawyer is 
assisting, is authorized by law or order to 
appear in such proceeding or reasonably 
expects to be so authorized; 

(3) are in or reasonably related to a 
pending or potential arbitration, 
mediation, or other alternative dispute 
resolution proceeding in this or another 
jurisdiction, if the services arise out of or 
are reasonably related to the lawyer’s 
practice in a jurisdiction in which the 
lawyer is admitted to practice and are not 
services for which the forum requires pro 
hac vice admission; or 

(4) are not within paragraphs (c)(2) or 
(c)(3) and arise out of or are reasonably 
related to the lawyer’s practice in a 
jurisdiction in which the lawyer is admitted 
to practice. 

2. MR 5.5(c)(1). Although there is no 
provision in Rules of Court 964-967 
identical to MR 5.5(c)(1), CAL. RULE OF 
COURT 964 permits a lawyer not licensed 
in California to practice law under the 
supervision of a California-licensed 
attorney employed by a “qualifying legal 
service provider.”  CAL. RULE OF COURT 
964(j)(1)(A).  However, unlike MR 
5.5(c)(1), which applies to any lawyer, 
only registered legal services lawyers 
come within the provisions of rule 964. 

3. MR 5.5(c)(2).  CAL. RULE OF COURT 983 
governs pro hac vice admission.  CAL. 
RULE OF COURT 966(b)(2)-(4) also 
authorizes performance of legal services 
before admission pro hac vice.  Rule 966 
governs lawyers who practice temporarily 
in California as part of litigation. 

4. MR 5.5(c)(3).  Cal. statutes & rules of 
court that permit out-of-state lawyers to 
participate in arbitrations, include: CAL. 
CODE CIV. PROC. § 1297.351 
(international arbitrations); (g), CAL. CODE 
CIV. PROC. §1282.4 (i) (statutory 
collective bargaining arbitrations); CAL. 
CODE CIV. PROC. § 1282.4(f) (legal 
services in connection with arbitration in 
jurisdiction in which the lawyer admitted); 
and CAL. CODE CIV. PROC. §1282.4 and 
CAL. RULE OF COURT 983.4 (pro hac vice 
admission to appear in other arbitrations). 
CAL. RULE OF COURT 966 would also 
permit the same kinds of activities 
permitted under MR 5.5(c)(3). 

 

2. Concerning MR 5.5(c)(2) & (3), CAL. 
RULE OF COURT 966(g)(1) defines “formal 
legal proceeding” as “litigation, arbitration, 
mediation, or a legal action before an 
administrative decision-maker.” 
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5. MR  5.5(c)(4). See CAL. RULE OF COURT 
967, which governs non-litigating lawyers 
who are temporarily in California to 
provide legal services. 

 
MR 5.5(d) A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services in this 
jurisdiction that: 

(1) are provided to the lawyer’s employer 
or its organizational affiliates and are not 
services for which the forum requires pro 
hac vice admission; or 

(2) are services that the lawyer is 
authorized to provide by federal law or 
other law of this jurisdiction. 

 
1. No corresponding California Rule of 

Professional Conduct. 
 
2. MR 5.5(d)(1).  CAL. RULE OF COURT 965 

permits in-house counsel residing in 
California but licensed in another state to 
provide legal services to their employer-
client (except for making court 
appearances or other services requiring 
pro hac vice admission). 

 
3. MR 5.5(d)(2).  See CAL. RULE OF COURT 

967(b)(2).  That rule provides that an 
attorney meeting the rule’s requirements, 
may provide “legal assistance or legal 
advice in California on an issue of federal 
law or of the law of a jurisdiction other 
than California to attorneys licensed to 
practice law in California.”  (Emphasis 
added). 

 
1. See also CAL. B&P CODE § 6125. 
 
2. Although MR 5.5(d)(2) appears to permit 

a lawyer not licensed in the jurisdiction to 
provide legal services authorized by 
federal law to anyone, Cal. Rule of Court 
967(b)(2) limits the provision of such 
services to California-licensed lawyers. 

 

   

 
MR 5.5 COMMENTS 
1. The ABA has adopted 21 comments to its 

completely overhauled Model Rule 5.5, 
which are not reproduced here.  The 
comments explain the new revisions. 

2. Former MR 5.5, cmt. 1, has been broken 
up into comments [2] and [3], with some 
additional language.  Comment [2] 

 
 
1. No corresponding California comments. 
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continues to note that the definitions of 
“the practice of law” varies in different 
jurisdictions, and that rule 5.5does not 
prevent a lawyer from employing 
paraprofessionals and delegating tasks, 
so long as the lawyer supervises and 
retains responsibility. 

3. Unlike old Comment [1], which stated a 
lawyer “is not prohibited,” Comment [3] is 
written more positively and now states 
that a lawyer may advise and instruct 
nonlawyers such as accountants and 
social workers, as well as counsel 
nonlawyers who wish to proceed pro se.  
Comment [3] also adds the following 
sentence: “Lawyers also may assist 
independent nonlawyers, such as 
paraprofessionals, who are authorized by 
the law of a jurisdiction to provide 
particular law-related services.” 

   

 
MR 5.6: RESTRICTIONS ON RIGHT TO 
PRACTICE 
 
“A lawyer shall not participate in offering or 
making: 
 
(a) a partnership, shareholders, operating, 
employment, or other similar type of 
agreement that restricts the right of a lawyer 
to practice after termination of the 
relationship, except an agreement concerning 
benefits upon retirement; or 

CAL. RULE 1-500. AGREEMENTS RESTRICTING 
A MEMBER’S PRACTICE 
 
“(A) A member shall not be a party to or 
participate in offering or making an 
agreement, whether in connection with the 
settlement of a lawsuit or otherwise, if the 
agreement restricts the right of a member to 
practice law, except that this rule shall not 
prohibit such an agreement which: 

(1) Is a part of an employment, 
shareholders’, or partnership agreement 
among members provided the restrictive 
agreement does not survive the 

1. Both rules exempt from the rule a 
partnership agreement, so long as the 
restriction does not survive the 
termination of the partnership; and an 
agreement concerning benefits upon 
retirement. 

2. Rule 1-500 also exempts agreements 
entered into as part of discipline under 
B&P Code §§ 6092.5 & 6093. 

3. Both provide that an agreement settling a 
lawsuit between clients cannot restrict the 
lawyer from representing other clients in 
similar litigation. See rule 1-500, 
Discussion ¶.1; MR 5.6, cmt.2. 
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termination of the employment, 
shareholder, or partnership relationship; 
or 
(2) Requires payments to a member upon 
the member’s retirement from the practice 
of law; or 
(3) Is authorized by Business & 
Professions Code sections 6092.5, 
subdivision (i) or 6093. 

(B) A member shall not be a party to or 
participate in offering or making an 
agreement which precludes the reporting of a 
violation of these rules.” 

4. MR 5.6, cmt. 3 notes that the rule is not 
intended to prohibit restrictions in 
contracts concerning the sale of a law 
practice under MR 1.17.  Rule 1-500 has 
no such rule provision or Discussion 
paragraph. 

5. MR 5.6 does not have a provision 
corresponding to 1-500(B). 

MR 5.6(b) an agreement in which a 
restriction on the lawyer's right to practice is 
part of the settlement of a client controversy.” 

CAL. RULE 1-500(A), above.  
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MR 5.6 COMMENTS 
1. MR 5.6, cmt. 1 notes MR 5.6(a) prohibits 

agreements restricting a lawyer’s right to 
practice after leaving a firm “except for 
restrictions incident to provisions 
concerning retirement benefits for service 
with the firm.” 

2. Cmt. 2 simply explains 5.6(b) by 
paraphrase. 

3. Cmt. 3 notes that the rule does not apply 
to restrictions incident to MR 1.17 [sale of 
law practice] 

 
1. CAL. RULE 1-500, DISCUSSION ¶.2, 

provides: “Paragraph (A) permits a 
restrictive covenant in a law corporation, 
partnership, or employment agreement.  
The law corporation shareholder, partner, 
or associate may agree not to have a 
separate practice during the existence of 
the relationship;  however, upon 
termination of the relationship (whether 
voluntary or involuntary), the member is 
free to practice law without any 
contractual restriction except in the case 
of retirement from the active practice of 
law.” 

2. CAL. RULE 1-500, DISCUSSION ¶.1, 
provides: “Paragraph (A) makes it clear 
that the practice, in connection with 
settlement agreements, of proposing that 
a member refrain from representing other 
clients in similar litigation, is prohibited.  
Neither counsel may demand or suggest 
such provisions nor may opposing 
counsel accede or agree to such 
provisions.” 

3. No corresponding California discussion 
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MR 5.7: RESPONSIBILITIES REGARDING LAW 
RELATED SERVICES 
 
(a) A lawyer shall be subject to the Rules of 
Professional Conduct with respect to the 
provision of law related services, as defined 
in paragraph (b), if the law related services 
are provided: 

(1) by the lawyer in circumstances that 
are not distinct from the lawyer's provision 
of legal services to clients; or 
(2) in other circumstances by an entity 
controlled by the lawyer individually or 
with others if the lawyer fails to take 
reasonable measures to assure that a 
person obtaining the law related services 
knows that the services are not legal 
services and that the protections of the 
client lawyer relationship do not exist. 

 
 
CAL. B&P CODE §§ 6175-6177. No 
corresponding California rule or discussion, 
but see Article 10.5 of the State Bar Act, CAL. 
B&P CODE §§ 6175-6177 (“Provision of 
Financial Services By Lawyers”). 

 
 
 

MR 5.7(b) The term ‘law related services’ 
denotes services that might reasonably be 
performed in conjunction with and in 
substance are related to the provision of legal 
services, and that are not prohibited as 
unauthorized practice of law when provided 
by a nonlawyer.” 

 
No corresponding California rule 

 

 
MR 5.7 COMMENTS 
1. MR 5.7, cmt. 1 notes the underlying 

concern of MR 5.7: “the possibility that 
the person for whom the law related 
services are performed fails to 
understand that the services may not 
carry with them the protections normally 
afforded as part of the client lawyer 
relationship,” & refers to confidentiality, 

 
 
1. No corresponding California discussion 
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conflicts and independent judgment. 
2. Cmt. 2 notes that MR 5.7 “applies to the 

provision of law related services by a 
lawyer even when the lawyer does not 
provide any legal services to the person 
for whom the law related services are 
performed and whether the law-related 
services are performed through a law firm 
or a separate entity.” 

3. Cmt. 3 explains MR 5.7(a)(1) and (2), 
which explain when a lawyer is subject to 
the Rules when law related services are 
not distinct from the lawyer’s legal 
services, or are distinct from the lawyer’s 
legal services, respectively. 

4. Cmt. 4 explains that a lawyer can deliver 
non-related services through an entity 
“distinct from that through which the 
lawyer provides legal services,” and notes 
that where the lawyer controls that entity, 
he must “take reasonable measures to 
assure that each person using the 
services of the entity knows that the 
services provided by the entity are not 
legal services” with attendant protections. 

5. Cmt. 5 provides if a lawyer refers a client 
to a separate law-related entity the lawyer 
controls, he must comply with MR 1.8(a) 
[similar to Cal.Rule 3-300] 

6. Cmt. 6 notes that when a lawyer takes 
reasonable measures per MR 5.7(a)(2) to 
warn the client about the limited 
protections from the provision of law-
related services, he “should communicate 
to the person receiving the law related 
services, in a manner sufficient to assure 

 
2. No corresponding California discussion 
 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
6. No corresponding California discussion 
 
 
 
 
 

RRC - Chart - Compare MR to Cal Rules - REV (01132005) - 3COL.doc Page 150 of 194 January 13, 2005 



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 

that the person understands the 
significance of the fact, that the 
relationship of the person to the business 
entity will not be a client lawyer 
relationship,” preferably in writing before 
any agreement is signed. 

7. Cmt. 7 notes the burden is on the lawyer 
to ensure the user of law related services 
understands the limits of the protections 
afforded. 

8. Cmt. 8 provides in part: “Regardless of 
the sophistication of potential recipients of 
law related services, a lawyer should take 
special care to keep separate the 
provision of law related and legal services 
in order to minimize the risk that the 
recipient will assume that the law related 
services are legal services,” and notes 
that in some circumstances – when legal 
and law-related services are so 
intertwined they are indistinguishable – 
the requirements of 5.7(a)(2) “cannot be 
met.” 

9. Cmt. 9 describes types of law-related 
services (e.g., title insurance, financial 
planning, etc.) 

10. Cmt. 10 notes that if the circumstances 
require the lawyer to accord recipients of 
law-related services protections of the 
Rules, he “must take special care to heed 
the proscriptions” of the conflicts rules, 
confidentiality rule and rules re 
advertising & solicitation (MR 7.1 to 7.3). 

11. Cmt. 11 states: “When the full protections 
of all of the Rules of Professional Conduct 
do not apply to the provision of law 

 
 
 
 
 
 
 
7. No corresponding California discussion 
 
 
 
8. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
9. No corresponding California discussion 
 
 
10. No corresponding California discussion 
 
 
 
 
 
 
11. No corresponding California discussion 
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related services, principles of law external 
to the Rules, for example, the law of 
principal and agent, govern the legal 
duties owed to those receiving the 
services,” and notes the degree of 
protection may be less than under the 
Rules. 

   

   

MR 6.1: VOLUNTARY PRO BONO PUBLICO 
SERVICE 
 
“Every lawyer has a professional 
responsibility to provide legal services to 
those unable to pay. A lawyer should aspire 
to render at least (50) hours of pro bono 
publico legal services per year. In fulfilling 
this responsibility, the lawyer should: 
 
(a) provide a substantial majority of the (50) 
hours of legal services without fee or 
expectation of fee to: 

(1) persons of limited means or 
(2) charitable, religious, civic, community, 
governmental and educational 
organizations in matters that are designed 
primarily to address the needs of persons 
of limited means; and 

No corresponding California rule or 
discussion 

1. Note, however, that in 1989, the Bar’s 
Board of Governors adopted a resolution 
encouraging lawyers to provide 50 
hours/year of pro bono legal services.  At 
its June 2002 meeting, the Board adopted 
a revised resolution regarding pro bono, 
again suggesting at least 50 hours/year, 
but this time liking pro bono service to 
CAL. B&P CODE § 6068(h) (“It is the duty 
of an attorney … (h) Never to reject, for 
any consideration personal to himself or 
herself, the cause of the defenseless or 
the oppressed.”)  Neither MR 6.1 nor the 
Board’s resolution provides for mandatory 
pro bono service. 

2. MR 6.1, cmt. 11 provides: “Law firms 
should act reasonably to enable and 
encourage all lawyers in the firm to 
provide the pro bono legal services called 
for by this Rule.” 

MR 6.1(b) provide any additional services 
through: 

(1) delivery of legal services at no fee or 
substantially reduced fee to individuals, 
groups or organizations seeking to secure 

No corresponding California rule or 
discussion 
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or protect civil rights, civil liberties or 
public rights, or charitable, religious, civic, 
community, governmental and 
educational organizations in matters in 
furtherance of their organizational 
purposes, where the payment of standard 
legal fees would significantly deplete the 
organization's economic resources or 
would be otherwise inappropriate; 
(2) delivery of legal services at a 
substantially reduced fee to persons of 
limited means; or 
(3) participation in activities for improving 
the law, the legal system or the legal 
profession. 

In addition, a lawyer should voluntarily 
contribute financial support to organizations 
that provide legal services to persons of 
limited means.” 
 
MR 6.1 COMMENTS 
1. MR 6.1, cmt. 1 states: “[e]very lawyer, 

regardless of professional prominence or 
professional work load, has a 
responsibility to provide legal services to 
those unable to pay,” and notes states 
can specify more or less than 50 hours, 
which is an annual average over the 
career of the lawyer. 

2. Cmt. 2 notes in part that MR 6.1(a)(1) and 
(2) “recognize the critical need for legal 
services that exists among persons of 
limited means by providing that a 
substantial majority of the legal services 
rendered annually to the disadvantaged 
be furnished without fee or expectation of 

 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 
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fee.” 
3. Cmt. 3 explains eligibility for legal 

services provided under MR 6.1, e.g., 
“those who qualify for participation in 
programs funded by the Legal Services 
Corporation.” 

4. Cmt. 4 notes: “services rendered cannot 
be considered pro bono if an anticipated 
fee is uncollected, but the award of 
statutory attorneys’ fees in a case 
originally accepted as pro bono would not 
disqualify such services from inclusion 
under this section.” 

5. Cmt. 5 notes that where a lawyer cannot 
fulfill the annual hours with (a)(1) and (2) 
activities, he can meet the remainder of 
the commitment through services outlined 
in (b).  The same is true of government 
lawyers who may be prohibited from 
providing (a)(1) and (2) services. 

6. Cmt. 6 explains the services 
contemplated by (b)(1). 

7. Cmt. 7 explains the services 
contemplated by (b)(2). 

8. Cmt. 8 explains the services 
contemplated by (b)(2). 

9. Cmt. 9 notes that because pro bono 
services are a “professional responsibility” 
and thus requires an individual 
commitment, at times a lawyer may 
discharge the responsibility “by providing 
financial support to organizations 
providing free legal services to persons of 
limited means.”  Cmt. 9 also notes that a 
firm may be able to satisfy the pro bono 
responsibilities of its members in the 

 
3. No corresponding California discussion 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
7. No corresponding California discussion 
 
8. No corresponding California discussion 
 
9. No corresponding California discussion 
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aggregate. 
10. Cmt. 10 notes that lawyers should also 

financially support programs the 
government and the profession have 
instituted to meet the legal needs of 
persons of limited means. 

11. Cmt. 11 states: “Law firms should act 
reasonably to enable and encourage all 
lawyers in the firm to provide the pro bono 
legal services called for by this Rule.” 

12. Cmt. 12 states: “The responsibility set 
forth in this Rule is not intended to be 
enforced through disciplinary process.” 

 
 
10. No corresponding California discussion 
 
 
 
 
11. No corresponding California discussion 
 
 
 
 
12. No corresponding California discussion 
 

   

MR 6.2: ACCEPTING APPOINTMENTS 
 
“A lawyer shall not seek to avoid appointment 
by a tribunal to represent a person except for 
good cause, such as: 

(a) representing the client is likely to result in 
violation of the Rules of Professional Conduct 
or other law; 

CAL. B&P CODE §6068(h). DUTIES OF 
ATTORNEY 
 
“It is the duty of an attorney to:  

*     *     * 
(h) Never to reject, for any consideration 
personal to himself or herself, the cause of 
the defenseless or the oppressed.” 

 

MR 6.2(b) representing the client is likely to 
result in an unreasonable financial burden on 
the lawyer; or 

CAL. RULE 3-700(C)(1)(f) 
No corresponding California Rule, but see 
Cal. Rule 3-700(C)(1)(f), which allows a 
member to withdraw from representation if 
the client “breaches an agreement or 
obligation to the member as to expenses or 
fees.” 

 

MR 6.2(c) the client or the cause is so 
repugnant to the lawyer as to be likely to 
impair the client lawyer relationship or the 
lawyer's ability to represent the client.” 
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MR 6.2 COMMENTS 
1. MR 6.2, cmt. 1, notes that although a 

lawyer is not obliged to accept client the 
lawyer finds repugnant, the freedom to 
select clients is qualified, i.e., lawyer can 
be appointed by a court. 

2. Cmt. 2 states a lawyer can seek to 
decline an appointment for “good cause,” 
which includes “if the lawyer could not 
handle the matter competently … or if 
undertaking the representation would 
result in an improper conflict of interest.” 

3. Cmt. 3 notes: “An appointed lawyer has 
the same obligations to the client as 
retained counsel ….” 

 
1. No corresponding California discussion 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
3. No corresponding California discussion 
 

 

   

 
MR 6.3: MEMBERSHIP IN LEGAL SERVICES 
ORGANIZATION 
 
“A lawyer may serve as a director, officer or 
member of a legal services organization, 
apart from the law firm in which the lawyer 
practices, notwithstanding that the 
organization serves persons having interests 
adverse to a client of the lawyer. The lawyer 
shall not knowingly participate in a decision 
or action of the organization: 

(a) if participating in the decision or action 
would be incompatible with the lawyer's 
obligations to a client under Rule 1.7; or 

 
 
 
 
No corresponding rule in California (see 
NOTES & COMMENTS) 
 

1. CAL. RULE 1-600 (Legal Services 
Programs) appears to be directed at a 
different issue from MR 6.3. 

2. MR 6.3 is concerned with a lawyer being 
an officer or director of a legal services 
organization, e.g., the ACLU, and the 
conflicts which may arise when the 
organization represents persons with 
interests adverse to the lawyer’s clients. 

3. Rule 1-600, on the other hand, appears to 
be primarily concerned with a lawyer 
accepting referrals from lawyer referral 
services that are operated by non-
lawyers.  See rule 1-600(B), which 
provides: “The Board of Governors of the 
State Bar shall formulate and adopt 
Minimum Standards for Lawyer Referral 
Services, which, as from time to time 
amended, shall be binding on members.” 

RRC - Chart - Compare MR to Cal Rules - REV (01132005) - 3COL.doc Page 156 of 194 January 13, 2005 



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 

(Emphasis added) 
4. Rules and Regulations of the State Bar of 

California Pertaining to Lawyer Referral 
Services became effective on 1/1/1997.  
They can be found at Appendix B of 
Publication 250. 

5. See also CAL. B&P CODE § 6155 (Lawyer 
Referral Service), which excludes from 
the definition of a lawyer referral service 
“A program having as its purpose the 
referral of clients to attorneys for 
representation on a pro bono basis.” B&P 
Code § 6155(c)(3). 

MR 6.3(b) where the decision or action could 
have a material adverse effect on the 
representation of a client of the organization 
whose interests are adverse to a client of the 
lawyer.” 

No corresponding rule in California  

 
MR 6.3 COMMENTS 
1. MR 6.3, cmt. 1, states “[a] lawyer who is 

an officer or a member of [a legal 
services] organization does not thereby 
have a client lawyer relationship with 
persons served by the organization,” and 
so a conflict between persons served and 
the lawyer’s client will not necessarily 
disqualify the lawyer. 

2. Cmt. 2 notes it may be necessary in some 
cases to reassure clients of the LSO that 
conflicting loyalties of board members will 
not affect their representation. 

 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 

 

   

RRC - Chart - Compare MR to Cal Rules - REV (01132005) - 3COL.doc Page 157 of 194 January 13, 2005 



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 

MR 6.4: LAW REFORM ACTIVITIES AFFECTING 
CLIENT INTERESTS 
 
“A lawyer may serve as a director, officer or 
member of an organization involved in reform 
of the law or its administration 
notwithstanding that the reform may affect 
the interests of a client of the lawyer. When 
the lawyer knows that the interests of a client 
may be materially benefitted by a decision in 
which the lawyer participates, the lawyer shall 
disclose that fact but need not identify the 
client.” 

 
 
 
No corresponding California rule or 
discussion. 

 

MR 6.4 COMMENTS 
1. MR 6.4, cmt. 1, notes in part that 

“[l]awyers involved in organizations 
seeking law reform generally do not have 
a client lawyer relationship with the 
organization,” but notes the lawyer is 
obligated to make “an appropriate 
disclosure when the lawyer knows a 
private client might be materially 
benefited” by the organization’s work. 

 
1. No corresponding California discussion 
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MR 6.5: NONPROFIT AND COURT-ANNEXED 
LIMITED LEGAL SERVICES PROGRAMS 
 
“(a) A lawyer who, under the auspices of a 
program sponsored by a nonprofit 
organization or court, provides short-term 
limited legal services to a client without 
expectation by either the lawyer or the client 
that the lawyer will provide continuing 
representation in the matter: 

(1) is subject to Rules 1.7 and 1.9(a) only 
if the lawyer knows that the 
representation of the client involves a 
conflict of interest; and  
(2) is subject to Rule 1.10 only if the 
lawyer knows that another lawyer 
associated with the lawyer in a law firm is 
disqualified by Rule 1.7 or 1.9(a) with 
respect to the matter. 

 
 
 
No corresponding California rule or 
discussion 

1. MR 6.5 is a new rule.  It is directed at 
unbundling,” i.e., the provision of limited 
scope legal services, the subject of the 
October 2001 Report of the Limited 
Representation Committee of the 
California Commission on Access to 
Justice. 

2. This issue is a specific charge of the 
Rules Revision Commission. 

MR 6.5(b) Except as provided in paragraph 
(a)(2), Rule 1.10 is inapplicable to a 
representation governed by this Rule.” 

  

 
MR 6.5 COMMENTS 
1. MR 6.5, cmt. 1 notes that in limited 

services programs, “such as legal-advice 
hotlines, advice-only clinics or pro se 
counseling programs, a client-lawyer 
relationship is established, but there is no 
expectation that the lawyer’s 
representation of the client will continue 
beyond the limited consultation,” and 
notes that conflicts screening often is not 
possible. 

2. Cmt. 2 notes the lawyer must obtained 
the client’s informed consent to the limited 

 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
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representation and, except as provided in 
MR 6.5, rules 1.6 and 1.9(c) [both dealing 
with confidentiality] apply. 

3. Cmt. 3 notes that because a conflicts 
check ordinarily is not possible, lawyer 
need comply with conflicts rules only if 
lawyer knows the representation creates 
a conflict either personally or for a lawyer 
in lawyer’s firm. 

4. Cmt. 4 notes that a lawyer’s limited 
representation in such a program will not 
preclude the lawyer’s firm from 
representing a client with interests 
adverse to the limited-representation 
client, nor will the lawyer’s personal 
disqualification be imputed to other 
lawyers in the program. 

5. Cmt. 5 notes that if lawyer continues to 
represent a limited-representation client in 
an ongoing bases, MR 1.7, 1.9(a) and 
1.10 become applicable. 

 
 
 
3. No corresponding California discussion 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
5. No corresponding California discussion 
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MR 7.1: COMMUNICATIONS CONCERNING A 
LAWYER'S SERVICES 
 
“A lawyer shall not make a false or 
misleading communication about the lawyer 
or the lawyer's services.  A communication is 
false or misleading if it contains a material 
misrepresentation of fact or law, or omits a 
fact necessary to make the statement 
considered as a whole not materially 
misleading.” 

CAL. RULE 1-400. ADVERTISING AND 
SOLICITATION 

*     *     * 
“(A) For purposes of this rule, 
“communication” means any message or 
offer made by or on behalf of a member 
concerning the availability for professional 
employment of a member or a law firm 
directed to any former, present, or 
prospective client, including but not limited to 
the following: 
(1) Any use of firm name, trade name, 
fictitious name, or other professional 
designation of such member or law firm;  or 
(2) Any stationery, letterhead, business card, 
sign, brochure, or other comparable written 
material describing such member, law firm, or 
lawyers;  or 
(3) Any advertisement (regardless of 
medium) of such member or law firm  
directed to the general public or any 
substantial portion thereof; or 
(4) Any unsolicited correspondence from a 
member or law firm directed to any person or 
entity. 

*     *     * 
(D) A communication or a solicitation (as 
defined herein) shall not: 
(1) Contain any untrue statement;  or 
(2) Contain any matter, or present or arrange 
any matter in a manner or format which is 
false, deceptive, or which tends to confuse, 
deceive, or mislead the public; or 
(3) Omit to state any fact necessary to make 
the statements made, in the light of 
circumstances under which they are made, 

1. See also B&P Code §§ 6157.2 
(“Advertisements—Guarantees, 
Settlements, Impersonations, 
Dramatizations and Contingent Fee 
Basis”) and 6157.2 (“Advertisements—
Disclosure of Payor Other Than 
Member”). 

2. Unlike MR 7.1, neither rule 1-400 nor 
B&P Code § 6157.1 contains a materiality 
requirement. 

3. Rule 1-400(E) also provides that the 
Board of Governors will adopt standards 
concerning the burden of proof in 
disciplinary proceedings. (“(E) The Board 
of Governors of the State Bar shall 
formulate and adopt standards as to 
communications which will be presumed 
to violate this rule 1- 400.  The standards 
shall only be used as presumptions 
affecting the burden of proof in 
disciplinary proceedings involving alleged 
violations of these rules.  “Presumption 
affecting the burden of proof” means that 
presumption defined in Evidence Code 
sections 605 and 606.  Such standards 
formulated and adopted by the Board, as 
from time to time amended, shall be 
effective and binding on all members.”) 

4. Note that Ethics 2000 recommended, and 
the House of Delegates agreed, that 
paragraphs (b) and (c) of previous MR 7.1 
should be deleted and removed to the 
Comment.  The Reporter’s Explanation of 
Changes for MR 7.1 states: “The 
categorical prohibitions in current 
paragraphs (b) and (c) have been 
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not misleading to the public; or 
(4) Fail to indicate clearly, expressly, or by 
context, that it is a communication or 
solicitation, as the case may be; or 
(5) Be transmitted in any manner which 
involves intrusion, coercion, duress, 
compulsion, intimidation, threats, or vexatious 
or harassing conduct. 
(6) State that a member is a “certified 
specialist” unless the member holds a current 
certificate as a specialist issued by the Board 
of Legal Specialization, or any other entity 
accredited by the State Bar to designate 
specialists pursuant to standards adopted by 
the Board of Governors, and states the 
complete name of the entity which granted 
certification.” (Emphasis added) 
 
CAL. B&P CODE §6157.1 ADVERTISEMENTS -- 
FALSE, MISLEADING OR DECEPTIVE  
 
“No advertisement shall contain any false, 
misleading, or deceptive statement or omit to 
state any fact necessary to make the 
statements made, in light of circumstances 
under which they are made, not false, 
misleading, or deceptive.” 

criticized as being overly broad and have 
therefore been relocated from text to the 
commentary as examples of statements 
that are likely to be misleading.”  In 
addition, that part of paragraph (b) that 
provided “states or implies that the lawyer 
can achieve results by means that violate 
the Rules of Professional Conduct or 
other law" has been relocated to MR 
8.4(e) “because this prohibition should not 
be limited to advertising.” 

 
MR 7.1 COMMENTS 
1. MR 7.1, cmt. 1 notes that the rule 

“governs all communications about a 
lawyer’s services, including advertising 
permitted by Rule 7.2,” and that 
statements must be “truthful.” 

2. Cmt. 2 notes that “[t]ruthful statements 
that are misleading are also prohibited.”  

 
 
1. No corresponding California discussion 
 
 
 
 
2. No corresponding California discussion, 

but see CAL. RULE 1-400(D)(2)&(3). 
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A statements is misleading if it “omits a 
fact necessary to make the lawyer’s 
communication considered as a whole not 
materially misleading,” or “there is a 
substantial likelihood that it will lead a 
reasonable person to formulate a specific 
conclusion about the lawyer or the 
lawyer’s services for which there is no 
reasonable factual foundation.” 

3. Cmt. 3 notes how a truthful report of a 
lawyer’s achievements or an 
unsubstantiated comparison of the 
lawyer’s services or fees can be 
misleading, and notes appropriate 
disclaimers may preclude a finding that 
the communication was misleading. 

4. Cmt. 4 cross-references MR 8.4(e) 
[“implying an ability to influence 
improperly a government agency or 
official”]. 

 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
 
4. No corresponding California discussion 
 

   

 
MR 7.2: ADVERTISING 

“(a) Subject to the requirements of Rules 7.1 
and 7.3, a lawyer may advertise services 
through written, recorded or electronic 
communication, including public media. 

 
 
No corresponding California rule or 
discussion that states in the affirmative that 
lawyer may advertise his or her services. 

1. In California, all of the rules relating to 
advertising and solicitation are written in 
the negative, i.e., proscribe what is not 
allowed, with the implied understanding 
that advertising in general is allowed.  
California’s approach is different from that 
of both the Model Rules and the ABA’s 
Model Code of Professional 
Responsibility (“ABA Code”). 
a. The Model Rules prohibit materially 

false or misleading communications; 
communications which are not false 
or misleading are presumed not to 
violated the rules. 
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b. The ABA Code, on the other hand, 
contains a laundry list of 
communications that are allowed. See 
DR 2-101(B)(1)-(25).  Items not on the 
list are presumed prohibited under the 
rule. 

c. California, like the Model Rules, 
prohibits any communications that is 
false and misleading, rule 1-400 & 
B&P Code § 6157.1, and provides 
examples of communications that are 
either prohibited, rule 1-400(D)(6) & 
B&P Code 6157.2, or create a 
presumption that the communication 
violates the rule. Standards to rule 1-
400; B&P Code  

2. The use of the term “electronic” is new 
with the 2002 version of the Model Rules.  
Since 1994, California has expressly 
regulated electronic advertising. See CAL. 
B&P CODE § 6157 & CAL. B&P 
CODE6158. 

 CAL. RULE 1-400(F). ADVERTISING AND 
SOLICITATION 

*     *     * 
 (F) A member shall retain for two years a 
true and correct copy or recording of any 
communication made by written or electronic 
media.  Upon written request, the member 
shall make any such copy or recording 
available to the State Bar, and, if requested, 
shall provide to the State Bar evidence to 
support any factual or objective claim 
contained in the communication. 

1. Note that Ethics 2000 recommended, and 
the House of Delegates agreed, that the 
“copy” requirement be dropped from the 
rule.  The Reporter’s Explanation of 
Changes for MR 7.2 states: “The 
requirement that a lawyer retain copies of 
all advertisements for two years has 
become increasingly burdensome, and 
such records are seldom used for 
disciplinary purposes.  Thus the 
Commission, with the concurrence of the 
ABA Commission on Responsibility in 
Client Development, is recommending 
elimination of the requirement that 
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records of advertising be retained for two 
years.” 

2. Note also that B&P Code § 659.1 requires 
a one-year retention period. 

MR 7.2(b) A lawyer shall not give anything of 
value to a person for recommending the 
lawyer's services except that a lawyer may 

(1) pay the reasonable costs of 
advertisements or communications 
permitted by this Rule; 
(2) pay the usual charges of a plan or a 
not-for-profit or qualified lawyer referral 
service. A qualified lawyer referral service 
is a lawyer referral service that has been 
approved by an appropriate regulatory 
authority; and  
(3) pay for a law practice in accordance 
with Rule 1.17. 
(4) refer clients to another lawyer or a 
nonlawyer professional pursuant to an 
agreement not otherwise prohibited under 
these Rules that provides for the other 
person to refer clients or customers to the 
lawyer, if 
     (i) the reciprocal referral agreement is 
not exclusive, and 
     (ii) the client is informed of the 
existence and nature of the agreement. 

CAL. B&P CODE § 6157.3, 6157.4  No 
corresponding California rule or discussion, 
but see: 
 
CAL. B&P CODE §6157.3 ADVERTISEMENTS -- 
DISCLOSURE OF PAYOR OTHER THAN MEMBER 

“Any advertisement made on behalf of a 
member, which is not paid for by the 
member, shall disclose any business 
relationship, past or present, between the 
member and the person paying for the 
advertisement.” 
 
CAL. B&P CODE §6157.4 LAWYER REFERRAL 
SERVICE ADVERTISEMENTS -- NECESSARY 
DISCLOSURES  

“Any advertisement that is created or 
disseminated by a lawyer referral service 
shall disclose whether the attorneys on the 
organization's referral list, panel, or system, 
paid any consideration, other than a 
proportional share of actual cost, to be 
included on that list, panel, or system.” 
 
See also CAL. RULE 1-320 (Financial 
Arrangements With Non-Lawyers), paragraph 
(C), which provides: “A member shall not 
compensate, give, or promise anything of 
value to any representative of the press, 
radio, television, or other communication 
medium in anticipation of or in return for 

1. CAL. RULE 1-310(A)(4) also provides: 
 

“(A) Neither a member nor a law firm shall 
directly or indirectly share legal fees with 
a person who is not a lawyer, except that: 
*     *     * 
(4) A member may pay a prescribed 
registration, referral, or participation fee to 
a lawyer referral service established, 
sponsored, and operated in accordance 
with the State Bar of California’s Minimum 
Standards for a Lawyer Referral Service 
in California.” 

 
2. Rules and Regulations of the State Bar of 

California Pertaining to Lawyer Referral 
Services became effective on 1/1/1997.  
They can be found at Appendix B of 
Publication 250. 

 
3. MR 7.2(b)(4) was adopted by the House 

of Delegates at the ABA’s August 2002 
Annual Meeting.  The House of Delegates 
also adopted a new comment [8] to Model 
Rule 7.2.  See below. 
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publicity of the member, the law firm, or any 
other member as such in a news item, but the 
incidental provision of food or beverage shall 
not of itself violate this rule,” and the 
Discussion, which explains: “Rule 1-320(C) is 
not intended to preclude compensation to the 
communications media in exchange for 
advertising the member’s or law firm’s 
availability for professional employment.” 

 
MR 7.2(c) Any communication made 
pursuant to this rule shall include the name 
and office address of at least one lawyer or 
law firm responsible for its content.” 

CAL. RULE 1-400, STANDARD (12) 

Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 

*     *     * 
(12) A “communication,” except professional 
announcements, in the form of an 
advertisement primarily directed to seeking 
professional employment primarily for 
pecuniary gain transmitted to the general 
public or any substantial portion thereof by 
mail or equivalent means or by means of 
television, radio, newspaper, magazine or 
other form of commercial mass media which 
does not state the name of the member 
responsible for the communication.  When 
the communication is made on behalf of a 
law firm, the communication shall state the 
name of at least one member responsible for 
it. 

 

 
MR 7.2 COMMENTS 
1. MR 7.2, cmt. 1 discusses why advertising 
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is allowed (“public’s need to know about 
legal services”) but also notes 
“advertising by lawyers entails the risk of 
practices that are misleading or 
overreaching.” 

2. Cmt. 2 notes the kind of information MR 
7.2 allows (e.g., “information concerning a 
lawyer’s name or firm name, address and 
telephone number; the kinds of services 
the lawyer will undertake; the basis on 
which the lawyer’s fees are determined,” 
etc.) 

3. Cmt. 3 cautions against a bar imposing 
overbroad restrictions on the type (e.g., 
electronic), content, and style (e.g., 
“undignified”) as it “assumes that the bar 
can accurately forecast the kind of 
information that the public would regard 
as relevant,” and notes that e-mail 
advertising is permissible. 

4. Cmt. 4 notes that neither MR 7.2 or 7.3 
prohibits communications authorized by 
law (e.g., class action notices). 

5. Cmt. 5 elaborates on MR 7.2(b)(1) 
[paying for advertising, etc.]  It states: “A 
lawyer may compensate employees, 
agents and vendors who are engaged to 
provide marketing or client-development 
services, such as publicists, public-
relations personnel,” etc. 

6. Cmt. 6 elaborates on MR 7.2(b)(2) 
[paying charges for legal service plan, 
which it defines as “a prepaid or group 
legal service plan or a similar delivery 
system that assists prospective clients to 
secure legal representation.”]  Cmt. 6 

1. No corresponding California discussion 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
6. No corresponding California discussion, 

but see CAL. RULE 1-310(A)(4), AND CAL. 
B&P CODE §§ 6157.3 & 6157.4, set out 
above in relation to MR 7.2(b). 
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notes MR 7.2 only permits payments to 
non-profit or “qualified” plans, which it 
defines as “one that is approved by an 
appropriate regulatory authority as 
affording adequate protections for 
prospective clients,” and refers to the 
ABA’s “Model Supreme Court Rules 
Governing Lawyer Referral Services, etc.” 

7. Cmt. 7 notes that a lawyer participating in 
such a plan must assure the plan is 
compatible with the lawyer’s professional 
obligations, e.g., only truthful and not 
misleading advertising, and no in-person 
solicitation by the plan. 

 
 
 
 
 
 
7. No corresponding California discussion 
 

8. New MR 7.2, COMMENT [8], provides: “[8] 
A lawyer also may agree to refer clients to 
another lawyer or a nonlawyer 
professional, in return for the undertaking 
of that person to refer clients or 
customers to the lawyer. Such reciprocal 
referral arrangements must not interfere 
with the lawyer’s professional judgment 
as to making referrals or as to providing 
substantive legal services. See Rules 2.1 
and 5.4(c). Except as provided in Rule 
1.5(e), a lawyer who receives referrals 
from a lawyer or nonlawyer professional 
must not pay anything solely for the 
referral, but the lawyer does not violate 
paragraph (b) of this Rule by agreeing to 
refer clients to the other lawyer or 
nonlawyer professional, so long as the 
reciprocal referral agreement is not 
exclusive and the client is informed of the 
referral agreement.  Conflicts of interest 
created by such arrangements are 

1. No corresponding Discussion section in 
California.  See CAL. RULE 1-320 (“Financial 
Arrangements With Non-lawyers”) 

1. The House of Delegates adopted a new 
comment [8] to Model Rule 7.2at the 
ABA’s August 2002 Annual Meeting.  MR 
7.2(b)(4) was adopted by the House at 
the same meeting.  See below. 
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governed by Rule 1.7. Reciprocal referral 
agreements should not be of indefinite 
duration and should be reviewed 
periodically to determine whether they 
comply with these Rules. This Rule does 
not restrict referrals or divisions of 
revenues or net income among lawyers 
within firms comprised of multiple entities. 

 
   

 
MR 7.3: DIRECT CONTACT WITH PROSPECTIVE 
CLIENTS 
 
“(a) A lawyer shall not by in person or, live 
telephone or real-time electronic contact 
solicit professional employment from a 
prospective client when a significant motive 
for the lawyer's doing so is the lawyer's 
pecuniary gain, unless the person contacted: 

(1) is a lawyer; or 
(2) has a family, close personal, or prior 
professional relationship with the lawyer. 

CAL. RULE 1-400(B). ADVERTISING AND 
SOLICITATION 
 

*     *     * 
(B) For purposes of this rule, a “solicitation” 
means any communication: 
(1) Concerning the availability for 
professional employment of a member or a 
law firm in which a significant motive is 
pecuniary gain; and 
(2) Which is; 
(a) delivered in person or by telephone, or 
(b) directed by any means to a person known 
to the sender to be represented by counsel in 
a matter which is a subject of the 
communication. 
(C) A solicitation shall not be made by or on 
behalf of a member or law firm to a 
prospective client with whom the member or 
law firm has no family or prior professional 
relationship, unless the solicitation is 
protected from abridgment by the 
Constitution of the United States or by the 
Constitution of the State of California.  A 
solicitation to a former or present client in the 

 
 
 
1. See also CAL. B&P CODE §§ 6150-6154, 

concerning prohibitions on the use of 
runners and cappers to solicit clients. 

2. Note that rule 1-400(B)(2)(b), which 
defines a solicitation as “any 
communication . . . directed by any 
means to a person known to the sender 
to be represented by counsel in a matter 
which is a subject of the communication,” 
(emphasis added), has no counterpart in 
MR 7.3, which prohibits only in-person or 
live phone or real-time electronic contact. 

3. California has no rule or standard that 
includes a reference to “real-time 
electronic contact,” which is addressed at 
electronic communications other than the 
telephone (e.g., chat rooms, instant 
messages) that do not allow the target of 
the solicitation/communication time to 
reflect.  The Reporter’s Explanation of 
Changes to MR 7.3 states: “Differentiating 
between e-mail and real-time electronic 
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discharge of a member’s or law firm’s 
professional duties is not prohibited. 

communication, the Commission has 
concluded that the interactivity and 
immediacy of response in real-time 
electronic communication presents the 
same dangers as those involved in live 
telephone contact.” 

MR 7.3(b) A lawyer shall not solicit 
professional employment from a prospective 
client by written, recorded or electronic 
communication or by in person, telephone or 
real-time electronic contact even when not 
otherwise prohibited by paragraph (a), if: 

(1) the prospective client has made 
known to the lawyer a desire not to be 
solicited by the lawyer; or 
(2) the solicitation involves coercion, 
duress or harassment. 

CAL. RULE 1-400(D). ADVERTISING AND 
SOLICITATION 

*     *     * 
“(D) A communication or a solicitation (as 
defined herein) shall not: 
 (5) Be transmitted in any manner which 
involves intrusion, coercion, duress, 
compulsion, intimidation, threats, or vexatious 
or harassing conduct.” 
 
CAL. RULE 1-400, STANDARDS (3) & (4) 

Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 

*     *     * 
(3) A “communication” which is delivered to a 
potential client whom the member knows or 
should reasonably know is in such a physical, 
emotional, or mental state that he or she 
would not be expected to exercise 
reasonable judgment as to the retention of 
counsel. 
(4) A “communication” which is transmitted at 
the scene of an accident or at or en route to a 
hospital, emergency care center, or other 
health care facility. 

 

RRC - Chart - Compare MR to Cal Rules - REV (01132005) - 3COL.doc Page 170 of 194 January 13, 2005 



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 

MR 7.3(c) Every written or, recorded or 
electronic communication from a lawyer 
soliciting professional employment from a 
prospective client known to be in need of 
legal services in a particular matter shall 
include the words “Advertising Material” on 
the outside envelope, if any, and at the 
beginning and ending of any recorded or 
electronic communication, unless the 
recipient of the communication is a person 
specified in paragraphs (a)(1) or (a)(2). 

CAL. RULE 1-400(D). ADVERTISING AND 
SOLICITATION 

*     *     * 
“(D) A communication or a solicitation (as 
defined herein) shall not: 
 
(4) Fail to indicate clearly, expressly, or by 
context, that it is a communication or 
solicitation, as the case may be.” 
 
CAL. RULE 1-400, STANDARD (5) 

Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 

*     *     * 
(5) A “communication,” except professional 
announcements, seeking professional 
employment for pecuniary gain, which is 
transmitted by mail or equivalent means 
which does not bear the word 
“Advertisement,” “Newsletter” or words of 
similar import in 12 point print on the first 
page.  If such communication, including firm 
brochures, newsletters, recent legal 
development advisories, and similar 
materials, is transmitted in an envelope, the 
envelope shall bear the word 
“Advertisement,” “Newsletter” or words of 
similar import on the outside thereof. 
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MR 7.3(d) Notwithstanding the prohibitions in 
paragraph (a), a lawyer may participate with 
a prepaid or group legal service plan 
operated by an organization not owned or 
directed by the lawyer that uses in person or 
telephone contact to solicit memberships or 
subscriptions for the plan from persons who 
are not known to need legal services in a 
particular matter covered by the plan.” 

No corresponding California rule or 
discussion, but see Cal. Rule 13.3 of the 
RULES AND REGULATIONS PERTAINING TO 
LAWYER REFERRAL SERVICES (Appendix B to 
Publication 250), which provides: 
 
“13.3 No referral shall be made which 
violates any provision of the State Bar Act or 
Rules of Professional Conduct, including, but 
not limited to, restrictions against unlawful 
solicitation and false and misleading 
advertising.” 

 

 
MR 7.3 COMMENTS 
1. MR 7.3, cmt. 1 explains that “direct in 

person or, live telephone or real-time 
electronic contact” is potentially abusive 
because the prospective client “may find it 
difficult fully to evaluate all available 
alternatives with reasoned judgment and 
appropriate self interest in the face of the 
lawyer’s presence and insistence upon 
being retained immediately.” 

2. Cmt. 2 explains the potential for abuse 
justifies the prohibition of real-time 
solicitation, particularly since other 
alternatives as described in MR 7.2 are 
available. 

3. Cmt. 3 observes that communications 
permitted under MR 7.2 are also 
preferable because they can be recorded 
and review, thus providing an extra layer 
of assurance that the statements made 
are truthful and not misleading. 

4. Cmt. 4 notes there are exceptions to the 
rule’s application because it is less likely 

 
 
1. No corresponding California discussion, 

but see CAL. RULE 1-400, STANDARDS (3), 
(4) 

 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
3. No corresponding California discussion 
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that a lawyer will engage in abusive 
practices with a former client or one with 
a personal or family relationship to the 
lawyer.  The same applies where the 
lawyer is not seeking pecuniary gain or 
the prospective client contacted the 
lawyer. 

5. Cmt. 5 notes that even in situations 
identified in cmt. 4, false or misleading 
statements (MR 7.1) are prohibited, as 
well as “coercion, duress or harassment” 
per 7.3(b)(2) and continued “contact with 
a prospective client who has made known 
to the lawyer a desire not to be solicited” 
per 7.3(b)(1). 

6. Cmt. 6 notes: “This Rule is not intended 
to prohibit a lawyer from contacting 
representatives of organizations or 
groups that may be interested in 
establishing a group or prepaid legal plan 
for their members, insureds, beneficiaries 
or other third parties for the purpose of 
informing such entities of the availability 
of and details concerning the plan or 
arrangement which the lawyer or lawyer’s 
firm is willing to offer,” and explains why it 
does not. 

7. Cmt. 7 notes that the requirement that 
certain materials be marked “Advertising 
Material” does not apply to responses to 
requests of potential clients or general 
announcements (promotions, new 
affiliations in firm, etc.) 

8. Cmt. 8 elaborates on MR 7.3(d) and 
states it “permits a lawyer to participate 
with an organization which uses personal 

4. No corresponding California discussion 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
7. No corresponding California discussion, 

but CAL. RULE 1-400, STANDARD (5), 
excepts “professional announcements” 
from the presumptive violations its 
describes. 

 
8. No corresponding California discussion 
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contact to solicit members for its group or 
prepaid legal service plan, provided that 
the personal contact is not undertaken by 
any lawyer who would be a provider of 
legal services through the plan,” and 
discusses restrictions on such an 
organization (e.g., it may not be owned or 
directed by lawyer participants in the plan, 
etc.) 

   

MR 7.4: COMMUNICATION OF FIELDS OF 
PRACTICE AND SPECIALIZATION 
 
“(a) A lawyer may communicate the fact that 
the lawyer does or does not practice in 
particular fields of law. 

 
 
 
No corresponding California rule or 
discussion that states in the affirmative that 
lawyer may communicate his or her 
specialization. 

 
 
 
1. See Comment 1 for MR 7.2(a).  That a 

California lawyer is permitted to do so can 
be implied from CAL. RULE 1-400(D)(6), 
set out below. 

2. See also CAL. RULES OF COURT, RULE 
983.5 (“Certifying Legal Specialists”) 

MR 7.4(b) A lawyer admitted to engage in 
patent practice before the United States 
Patent and Trademark Office may use the 
designation ‘Patent Attorney’ or a 
substantially similar designation;. 

No corresponding California rule or 
discussion 

 

MR 7.4(c) A lawyer engaged in Admiralty 
practice may use the designation ‘Admiralty,’ 
‘Proctor in Admiralty’ or a substantially similar 
designation. 

No corresponding California rule or 
discussion 

 

MR 7.4(d) A lawyer shall not state or imply 
that a lawyer is certified as a specialist in a 
particular field of law, unless: 

(1) the lawyer has been certified as a 
specialist by an organization that has 
been approved by an appropriate state 
authority or that has been accredited by 

CAL. RULE 1-400(D). ADVERTISING AND 
SOLICITATION 
 

*     *     * 
(D) A communication or a solicitation (as 
defined herein) shall not: 

*     *     * 
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the American Bar Association; and 
(2) the name of the certifying organization 
is clearly identified in the communication.” 

(6) State that a member is a “certified 
specialist” unless the member holds a current 
certificate as a specialist issued by the Board 
of Legal Specialization, or any other entity 
accredited by the State Bar to designate 
specialists pursuant to standards adopted by 
the Board of Governors, and states the 
complete name of the entity which granted 
certification. 

MR 7.4 COMMENTS 
1. MR 7.4, cmt. 1 simply elaborates on 

7.4(a), which permits lawyers to indicate 
areas of practice, etc. 

2. Cmt. 2 explains the patent and admiralty 
designations discussed in 7.4(b) & (c). 

3. Cmt. 3 simply elaborates on 7.4(d), which 
discusses certification as a specialist.  It 
adds: “In order to insure that consumers 
can obtain access to useful information 
about an organization granting 
certification, the name of the certifying 
organization must be included in any 
communication regarding the 
certification.” 

 
1. No corresponding California discussion 
 
 
2. No corresponding California discussion 
 
3. No corresponding California discussion 
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MR 7.5: FIRM NAMES AND LETTERHEADS 
 
“(a) A lawyer shall not use a firm name, 
letterhead or other professional designation 
that violates Rule 7.1. A trade name may be 
used by a lawyer in private practice if it does 
not imply a connection with a government 
agency or with a public or charitable legal 
services organization and is not otherwise in 
violation of Rule 7.1. 

CAL. RULE 1-400, STANDARD (9) 

Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 

*     *     * 
(9) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation used by a member 
or law firm in private practice which differs 
materially from any other such designation 
used by such member or law firm at the same 
time in the same community. 

 

MR 7.5(b) A law firm with offices in more than 
one jurisdiction may use the same name or 
other professional designation in each 
jurisdiction, but identification of the lawyers in 
an office of the firm shall indicate the 
jurisdictional limitations on those not licensed 
to practice in the jurisdiction where the office 
is located. 

No corresponding California rule or 
discussion 

 

MR 7.5(c) The name of a lawyer holding a 
public office shall not be used in the name of 
a law firm, or in communications on its behalf, 
during any substantial period in which the 
lawyer is not actively and regularly practicing 
with the firm. 

CAL. RULE 1-400, STANDARD (6) 

Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 

*     *     * 
 (6) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation which states or 
implies a relationship between any member 
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in private practice and a government agency 
or instrumentality or a public or non-profit 
legal services organization. 

MR 7.5(d) Lawyers may state or imply that 
they practice in a partnership or other 
organization only when that is the fact.” 

CAL. RULE 1-400, STANDARD (7) 

Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 

*     *     * 
 (7) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation which states or 
implies that a member has a relationship to 
any other lawyer or a law firm as a partner or 
associate, or officer or shareholder pursuant 
to Business and Professions Code sections 
6160-6172 unless such relationship in fact 
exists. 

 

 
MR 7.5 COMMENTS 
1. MR 7.5, cmt. 1 notes that in addition to 

designating a firm by its members (living 
or deceased), a lawyer or firm can also be 
designated by trade name, website 
address, etc., but cautions that a 
disclaimer may be required if a 
geographical name (e.g., “Malibu Legal 
Clinic”).  Cmt. 1 also states “it is 
misleading to use the name of a lawyer 
not associated with the firm ….”  Finally, 
at the ABA August 2002 Annual Meeting, 
the House of Delegates adopted a new 
phrase at the end of the last sentence of 

 
 
1. No corresponding California discussion 
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comment 1.  The last sentence now 
reads: “However, it is misleading to use 
the name of a lawyer not associated with 
the firm or a predecessor of the firm, or 
the name of a nonlawyer.” 

2. Cmt. 2 elaborates on 7.5(d), noting that 
“lawyers sharing office facilities, but who 
are not in fact associated with each other 
in a law firm, may not denominate 
themselves as, for example, ‘Smith and 
Jones,’ for that title suggests that they are 
practicing law together in a firm.” 

 
 
 
 
 
 
 
2. No corresponding California discussion, 

but see Cal. Formal Ethics Opn. 1997-
150. 

 

   

MR 7.6: POLITICAL CONTRIBUTIONS TO 
OBTAIN GOVERNMENT LEGAL ENGAGEMENTS 
OR APPOINTMENTS BY JUDGES 
 
“A lawyer or law firm shall not accept a 
government legal engagement or an 
appointment by a judge if the lawyer or law 
firm makes a political contribution or solicits 
political contributions for the purpose of 
obtaining or being considered for that type of 
legal engagement or appointment.” 

No corresponding California rule or 
discussion 

1. As of July 2002, no state had adopted MR 
7.6. 

 
MR 7.6 COMMENTS 
1. MR 7.6, cmt. 1, notes the concern that 

“when lawyers make or solicit political 
contributions in order to obtain an 
engagement for legal work awarded by a 
government agency, or to obtain 
appointment by a judge, the public may 
legitimately question whether the lawyers 
engaged to perform the work are selected 
on the basis of competence and merit.” 

 
 
1. No corresponding California discussion 
2. No corresponding California discussion 
3. No corresponding California discussion 
4. No corresponding California discussion 
5. No corresponding California discussion 
6. No corresponding California discussion 
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2. Cmt. 2 defines “political contribution” as 
“any gift, subscription, loan, advance or 
deposit of anything of value made directly 
or indirectly to a candidate, incumbent, 
political party or campaign committee to 
influence or provide financial support for 
election to or retention in judicial or other 
government office,” but not contributions 
re a referendum. 

3. Cmt. 3 defines ““government legal 
engagement” (“any engagement to 
provide legal services that a public official 
has the direct or indirect power to award”) 
and “appointment by a judge” 
(“appointment to a position such as 
referee, commissioner, special master, 
receiver, guardian or other similar position 
that is made by a judge”), both of which 
are subject to several listed exceptions 
(e.g., substantially uncompensated 
services). 

4. Cmt. 4 defines “lawyer or law firm” to 
include “a political action committee or 
other entity owned or controlled by a 
lawyer or law firm.” 

5. Cmt. 5 explains what “political 
contributions for the purpose of obtaining 
or being considered for a government 
legal engagement” are, and discusses 
factors to consider in determining whether 
such a purpose exists. 

6. Cmt. 6 states: “If a lawyer makes or 
solicits a political contribution under 
circumstances that constitute bribery or 
another crime, Rule 8.4(b) is implicated.” 

RRC - Chart - Compare MR to Cal Rules - REV (01132005) - 3COL.doc Page 179 of 194 January 13, 2005 



STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 

ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 

   

   

MR 8.1: BAR ADMISSION AND DISCIPLINARY 
MATTERS 
 
An applicant for admission to the bar, or a 
lawyer in connection with a bar admission 
application or in connection with a disciplinary 
matter, shall not: 
 
(a) knowingly make a false statement of 
material fact; or 

CAL. RULE 1-200. FALSE STATEMENT 
REGARDING ADMISSION TO THE STATE BAR 
 
“(A) A member shall not knowingly make a 
false statement regarding a material fact or 
knowingly fail to disclose a material fact in 
connection with an application for admission 
to the State Bar. 
B) A member shall not further an application 
for admission to the State Bar of a person 
whom the member knows to be unqualified in 
respect to character, education, or other 
relevant attributes. 
(C) This rule shall not prevent a member from 
serving as counsel of record for an applicant 
for admission to practice in proceedings 
related to such admission.” 

1. The Discussion to rule 1-200 provides: 
“For purposes of rule 1-200 ‘admission’ 
includes readmission.” 

2. Unlike MR 8.1, rule 1-200 makes no 
mention of “disciplinary matter,” but CAL. 
&P CODE § 6068(i) provides in part that it 
is every attorney’s duty: “To cooperate 
and participate in any disciplinary 
investigation or other regulatory or 
disciplinary proceeding pending against 
the attorney.”  Section 6068(i), however, 
also recognizes the attorney’s 
constitutional privileges and states: “Any 
exercise by an attorney of any 
constitutional or statutory privilege shall 
not be used against the attorney in a 
regulatory or disciplinary proceeding 
against him or her.” 

MR 8.1(b) fail to disclose a fact necessary to 
correct a misapprehension known by the 
person to have arisen in the matter, or 
knowingly fail to respond to a lawful demand 
for information from an admissions or 
disciplinary authority, except that this rule 
does not require disclosure of information 
otherwise protected by Rule 1.6. 

No corresponding California rule or 
discussion. 

 

 
MR 8.1 COMMENTS 
1. MR 8.1, cmt. 1 notes that the duties 

imposed by MR 8.1 also apply to 
applicants for admission to the bar, and 
applies to both the a lawyer’s own 

 
 
1. No corresponding California discussion.  

Rule 1-200’s Discussion states: “For 
purposes of rule 1-200 “’admission’ 
includes readmission,” but does not state 
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admission or discipline and to that of 
others.  Cmt. 1 also clarifies that 8.1(b) 
requires correction of any prior 
misstatement, as well as “affirmative 
clarification” of any misconception of the 
disciplinary or admissions authority of 
which the person becomes aware.  

2. Cmt. 2 notes MR 8.1 is subject to the Fifth 
Amendment. 

3. Cmt. 3 notes that a lawyer representing 
either an applicant for admission or 
lawyer subject to discipline is governed by 
the Rules. 

that it applies to both applicants and 
attorneys, etc. 

 
 
 
2. No corresponding California discussion 
 
3. No corresponding California discussion.  

Rule 1-200(C) provides: “This rule shall 
not prevent a member from serving as 
counsel of record for an applicant for 
admission to practice in proceedings 
related to such admission.” 

   

 
MR 8.2: JUDICIAL AND LEGAL OFFICIALS 
 
“(a) A lawyer shall not make a statement that 
the lawyer knows to be false or with reckless 
disregard as to its truth or falsity concerning 
the qualifications or integrity of a judge, 
adjudicatory officer or public legal officer, or 
of a candidate for election or appointment to 
judicial or legal office. 

 
CAL. B&P CODE § 6068(b). No corresponding 
California rule or discussion, but see: 
 
§6068. DUTIES OF ATTORNEY 

“It is the duty of an attorney to: 
*     *     * 

(b) To maintain the respect due to the courts 
of justice and judicial officers.” 

 

 
MR 8.2(b) A lawyer who is a candidate for 
judicial office shall comply with the applicable 
provisions of the Code of Judicial Conduct.” 

 
CAL. RULE 1-700(A) provides: “A member 
who is a candidate for judicial office in 
California shall comply with Canon 5 of the 
Code of Judicial Ethics.” 
 
See also CALIFORNIA CONSTITUTION, ART. VI, 
§ 18(m), which provides: “The Supreme 
Court shall make rules for the conduct of 
judges both on and off the bench, and for 
judicial candidates in the conduct of their 

1. The California Supreme Court adopted 
the California Code of Judicial Ethics on 
1/15/96. 
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campaigns. These rules shall be referred to 
as the Code of Judicial Ethics.” 

MR 8.2 COMMENTS 
1. MR 8.2, cmt. 1 notes that because lawyer 

assessments of fitness of persons for 
judicial office are relied on, “honest and 
candid opinions on such matters 
contributes to improving the 
administration of justice.” 

2. Cmt. 2 provides a lawyer seeking judicial 
office “should be bound by applicable 
limitations on political activity.” 

3. Cmt. 3 notes “lawyers are encouraged … 
to defend judges and courts unjustly 
criticized.” 

 
 
1. No corresponding California discussion 
 
 
 
 
 
2. No corresponding California discussion 
 
 
3. No corresponding California discussion 
 

 

   

 
MR 8.3: REPORTING PROFESSIONAL 
MISCONDUCT 
 
“(a) A lawyer who knows that another lawyer 
has committed a violation of the Rules of 
Professional Conduct that raises a 
substantial question as to that lawyer's 
honesty, trustworthiness or fitness as a 
lawyer in other respects, shall inform the 
appropriate professional authority. 

 
 
 
 
No corresponding California rule or 
discussion 

 

 
MR 8.3(b) A lawyer who knows that a judge 
has committed a violation of applicable rules 
of judicial conduct that raises a substantial 
question as to the judge's fitness for office 
shall inform the appropriate authority. 

 
No corresponding California rule or 
discussion 
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MR 8.3(c) This Rule does not require 
disclosure of information otherwise protected 
by Rule 1.6 or information gained by a lawyer 
or judge while participating in an approved 
lawyers assistance program.” 

No corresponding California rule or 
discussion 

 

 
MR 8.3 COMMENTS 
1. MR 8.3, cmt. 1 notes that reporting is 

necessary in part because “[a]n 
apparently isolated violation may indicate 
a pattern of misconduct that only a 
disciplinary investigation can uncover.” 

2. Cmt. 2 states “[a] report about misconduct 
is not required where it would involve 
violation of Rule 1.6,” but the lawyer 
should encourage the client to consent to 
disclosure if it would not prejudice the 
client’s interests. 

3. Cmt. 3 notes MR 8.3 “limits the reporting 
obligation to those offenses that a self-
regulating profession must vigorously 
endeavor to prevent,” and notes the term 
“substantial” in 8.3(a) and (b) “refers to 
the seriousness of the possible offense 
and not the quantum of evidence of which 
the lawyer is aware.” 

4. Cmt. 4 notes the duty to report “does not 
apply to a lawyer retained to represent a 
lawyer whose professional conduct is in 
question.” 

5. Cmt. 5 elaborates on 8.4(c), which 
provides an exception to the reporting 
requirement when the lawyer obtains the 
information re misconduct in a lawyer or 
judge assistance program.  Cmt. 5 notes 
the exception “encourages lawyers and 

 
 
 
1. No corresponding California discussion 
2. No corresponding California discussion 
3. No corresponding California discussion 
4. No corresponding California discussion 
5. No corresponding California discussion 
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judges to seek treatment through such a 
program.” 

   

MR 8.4: MISCONDUCT 
 
“It is professional misconduct for a lawyer to: 
 
(a) violate or attempt to violate the Rules of 
Professional Conduct, knowingly assist or 
induce another to do so, or do so through the 
acts of another; 

CAL. RULE 1-120. ASSISTING, SOLICITING, OR 
INDUCING VIOLATIONS 

“A member shall not knowingly assist in, 
solicit, or induce any violation of these rules 
or the State Bar Act.” 
 
CAL. B&P CODE §6103. SANCTIONS FOR 
VIOLATION OF OATH OR ATTORNEY'S DUTIES 

“A wilful disobedience or violation of an order 
of the court requiring him to do or forbear an 
act connected with or in the course of his 
profession, which he ought in good faith to do 
or forbear, and any violation of the oath taken 
by him, or of his duties as such attorney, 
constitute causes for disbarment or 
suspension.” 

 

MR 8.4(b) commit a criminal act that reflects 
adversely on the lawyer's honesty, 
trustworthiness or fitness as a lawyer in other 
respects; 

CAL. B&P CODE §6106. MORAL TURPITUDE, 
DISHONESTY OR CORRUPTION IRRESPECTIVE 
OF CRIMINAL CONVICTION 

The commission of any act involving moral 
turpitude, dishonesty or corruption, whether 
the act is committed in the course of his 
relations as an attorney or otherwise, and 
whether the act is a felony or misdemeanor 
or not, constitutes a cause for disbarment or 
suspension. 

If the act constitutes a felony or 
misdemeanor, conviction thereof in a criminal 
proceeding is not a condition precedent to 
disbarment or suspension from practice 
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therefor. (Emphasis added). 
 
CAL. B&P CODE §6101. CONVICTION OF 
CRIMES INVOLVING MORAL TURPITUDE 

(a) Conviction of a felony or misdemeanor, 
involving moral turpitude, constitutes a cause 
for disbarment or suspension. In any 
proceeding, whether under this article or 
otherwise, to disbar or suspend an attorney 
on account of that conviction, the record of 
conviction shall be conclusive evidence of 
guilt of the crime of which he or she has been 
convicted. 

MR 8.4(c) engage in conduct involving 
dishonesty, fraud, deceit or 
misrepresentation; 

CAL. B&P CODE §6106. MORAL TURPITUDE, 
DISHONESTY OR CORRUPTION IRRESPECTIVE 
OF CRIMINAL CONVICTION 

The commission of any act involving moral 
turpitude, dishonesty or corruption, whether 
the act is committed in the course of his 
relations as an attorney or otherwise, and 
whether the act is a felony or misdemeanor 
or not, constitutes a cause for disbarment or 
suspension. 

 

MR 8.4(d) engage in conduct that is 
prejudicial to the administration of justice; 

Given the explanation of paragraph (d) in MR 
8.4, cmt. 3, there does not appear to be a 
corresponding California rule.  However, see 
also: 
 
CAL. RULE 5-200 and CAL. B&P CODE § 
6068(d), both discussed in relation to MR 3.3 
and 3.4, above. 

1. MR 8.4, cmt. 3, explains paragraph (d): “A 
lawyer who, in the course of representing 
a client, knowingly manifests by words or 
conduct, bias or prejudice based upon 
race, sex, religion, national origin, 
disability, age, sexual orientation or 
socioeconomic status, violates paragraph 
(d) when such actions are prejudicial to 
the administration of justice.” 

2. Note that the recently-repealed first 
phrase of CAL. B&P CODE § 6068(f) (“To 
abstain from all offensive personality”) 
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approximated MR 8.4(d). 

MR 8.4(e) state or imply an ability to 
influence improperly a government agency or 
official or to achieve results by means that 
violate the Rules of Professional Conduct or 
other law; or 

No corresponding California rule or 
discussion; the closest is CAL. RULE 5-200 
and CAL. B&P CODE § 6068(d), but they go 
more to to the underlying acts or goals that 
MR 8.4(e) prohibits the lawyer from 
suggesting he or she has an ability to 
accomplish. 

1. The second clause of MR 8.4(e) was 
moved from the more specialized context 
of rule 7.2 (Advertising) to the more 
generally applicable rule, MR 8.4. 

MR 8.4(f) knowingly assist a judge or judicial 
officer in conduct that is a violation of 
applicable rules of judicial conduct or other 
law.” 

No corresponding California rule or 
discussion 

 

 
MR 8.4 COMMENTS 
1. MR 8.4, cmt. 1 elaborates on 8.4(a), but 

notes that (a) “does not prohibit a lawyer 
from advising a client concerning action 
the client is legally entitled to take.” 

2. Cmt. 2 notes moral turpitude includes 
offenses such as adultery “that have no 
specific connection to fitness for the 
practice of law,” and that “a lawyer should 
be professionally answerable only for 
offenses that indicate lack of those 
characteristics relevant to law practice” 
(e.g., offenses involving violence, 
dishonesty, breach of trust, etc.) 

3. Cmt. 3 elaborates on 8.4(d), noting that 
[a] lawyer who, in the course of 
representing a client, knowingly manifests 
by words or conduct, bias or prejudice 
based upon race, sex, religion, national 
origin, disability, age, sexual orientation or 
socioeconomic status violates (d) when 
such actions are prejudicial to the 

 
 
1. No corresponding California discussion 
 
 
 
2. No corresponding California discussion, 

but see In re Mostman (1989), which, 
while stating “the concept of moral 
turpitude defies exact description,” 
defined “moral turpitude” as an “act of 
baseness, vileness or depravity in the 
private and social duties a man owes his 
fellow man contrary to the accepted and 
customary rule of right and duty between 
man and man.” 47 Cal.3d 725, 736-37, 
765 P.2d 448, 254 Cal.Rptr. 286, 292, 
quoting In re Craig (1938) 12 Cal.2d 93, 
97, 82 P.2d 442. 

 
3. No corresponding California discussion.  

See NOTES & COMMENTS 1 & 2 to MR 
8.4(d), above. 
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administration of justice,” but notes “[a] 
trial judge’s finding that peremptory 
challenges were exercised on a 
discriminatory basis does not alone 
establish a violation of this rule.” 

4. Cmt. 4 notes in part: “A lawyer may 
refuse to comply with an obligation 
imposed by law upon a good faith belief 
that no valid obligation exists.” 

5. Cmt. 5 states that “lawyers holding public 
office assume legal responsibilities going 
beyond those of other citizens,” and notes 
the same holds for “positions of private 
trust” (e.g., trustee, executor). 

 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
5. No corresponding California discussion 
 

   

 
MR 8.5: DISCIPLINARY AUTHORITY; CHOICE OF 
LAW 
 
(a) Disciplinary Authority. A lawyer admitted 
to practice in this jurisdiction is subject to the 
disciplinary authority of this jurisdiction, 
regardless of where the lawyer's conduct 
occurs. A lawyer not admitted in this 
jurisdiction is also subject to the disciplinary 
authority of this jurisdiction if the lawyer 
provides or offers to provide any legal 
services in this jurisdiction. A lawyer may be 
subject to the disciplinary authority of both 
this jurisdiction and another jurisdiction for 
the same conduct. 

CAL. RULE 1-100(D). RULES OF 
PROFESSIONAL CONDUCT, IN GENERAL 

*     *     * 
(D) Geographic Scope of Rules. 

(1) As to members: 

These rules shall govern the activities of 
members in and outside this state, except as 
members lawfully practicing outside this state 
may be specifically required by a jurisdiction 
in which they are practicing to follow rules of 
professional conduct different from these 
rules. 

(2) As to lawyers from other jurisdictions who 
are not members: 

These rules shall also govern the activities of 
lawyers while engaged in the performance of 
lawyer functions in this state; but nothing 
contained in these rules shall be deemed to 

1. An amended Model Rule 8.5, revised by 
the ABA’s MJP Commission, was 
adopted by the ABA House of Delegates 
and at the August 2002 ABA Annual 
Meeting. 

2. There is no exact counterpart to MR 
8.5(a).  Rule 1-100(D) comes closest. 

3. Just as in MR 8.5(a), a California bar 
member can be disciplined in California 
for conduct that occurred outside 
California, unless the rules of the other 
jurisdiction required the lawyer to act in a 
manner that conflicted with the CRPC’s. 
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authorize the performance of such functions 
by such persons in this state except as 
otherwise permitted by law. 

MR 8.5(b) “Choice of Law. In any exercise of 
the disciplinary authority of this jurisdiction, 
the rules of professional conduct to be 
applied shall be as follows: 

(1) for conduct in connection with a matter 
pending before a tribunal, the rules of the 
jurisdiction in which the tribunal sits, 
unless the rules of the tribunal provide 
otherwise; and 

(2) for any other conduct, the rules of the 
jurisdiction in which the lawyer’s conduct 
occurred, or, if the predominant effect of 
the conduct is in a different jurisdiction, 
the rules of that jurisdiction shall be 
applied to the conduct. A lawyer shall not 
be subject to discipline if the lawyer’s 
conduct conforms to the rules of a 
jurisdiction in which the lawyer reasonably 
believes the predominant effect of the 
lawyer’s conduct will occur.” 

CAL. RULE 1-100(D), discussed in relation to 
MR 8.5(a), above. 

1. Cal. Rule 1-100(D)(1) provides that the 
California rules govern member conduct 
in or out of California, but it also contains 
a major exception, i.e., if the other 
jurisdiction in which the member is 
practicing requires all lawyers to follow a 
rule in conflict with the California rule, 
then the other rule controls. 

2. MR 8.5(b) draws a distinction between 
whether the conduct is “in connection with 
a court proceeding matter pending before 
a tribunal,” MR 8.5(b)(1), or is “any other 
conduct,” MR 8.5(b)(2), in determining 
which choice of law rule apply.  Rule 1-
100(D) draws no such distinction. 

 
MR 8.5 COMMENTS 
1. MR 8.5, cmt. 1 notes paragraph (a) 

restates longstanding law, and discusses 
reciprocal discipline, enforcement, and 
jurisdictional issues. 

2. Cmts. 2-7 address choice of law.  Cmt. 2 
notes that a lawyer can be subject to 
conflicting rules when licensed in different 
jurisdictions and that “the lawyer’s 
conduct may involve significant contacts 

 
 
 
1. No corresponding California discussion 
 
 
 
2. No corresponding California discussion 
 
 
 

 
 
 
1. The MJP Commission substantially 

revised the comments to Model Rule 8.5 
and these were adopted by the House at 
the August 2002 ABA Annual Meeting. 
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with more than one jurisdiction.” 
3. Cmt. 3 notes that 8.5(b)’s premise is that 

resolving conflicts is in the interest of both 
clients and the profession and so lawyer 
should be subject to only one set of rules, 
and be given a way to determine which 
rules apply.  Paragraph (b) is also 
described as taking the approach of “(iii) 
providing protection from discipline for 
lawyers who act reasonably in the face of 
uncertainty.” 

4. Cmt. 4 is an elaboration of 8.4(b)(1), with 
examples. 

5. New cmt. 5 provides: “When a lawyer’s 
conduct involves significant contacts with 
more than one jurisdiction, it may not be 
clear whether the predominant effect of 
the lawyer’s conduct will occur in a 
jurisdiction other than the one in which 
the conduct occurred. So long as the 
lawyer’s conduct conforms to the rules of 
a jurisdiction in which the lawyer 
reasonably believes the predominant 
effect will occur, the lawyer shall not be 
subject to discipline under this Rule.” 

6. Cmt. 6 (old cmt. 5) notes that if two 
jurisdictions proceed against a lawyer for 
the same conduct, they should not 
proceed “on the basis of two inconsistent 
rules.” 

7. Cmt. 7 (old cmt. 6) takes a completely 
opposite position than in the former 
version of MR 8.5.  In the old version, the 
comment noted that 8.5(b) “is not 
intended to apply to transnational 
practice.”  Cmt. 7 now provides: “The 

 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
 
 
 
7. No corresponding California discussion 
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choice of law provision applies to lawyers 
engaged in transnational practice, unless 
international law, treaties or other 
agreements between competent 
regulatory authorities in the affected 
jurisdictions provide otherwise.” 
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